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Court of Appeals of the District of Columbia 


No. 4973. 

John M. Byroad (General Motors Acceptance Corporation, 

Assignee), Plaintiff in Error,! 

vs. | 

United States of America. 


i 

1 In the Police Court of the District of Columbia, 

November Term, 1928. 

No. 317,585. 

United States 
vs. 

John Melvin Byroad. 

Information for Vio. Natl. Proh. Act—1st C., 

2nd C., Possession. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had iin the above 
entitled cause, to wit: 

Nov. 19, 1928. Information filed. j 

Plea Not Guilty—Jury Trial Demanded. 
Released on $1,500 Recognisance for ap¬ 
pearance at Police Court. jP. F. O’Con¬ 
nor, Surety. 

Dec. 4, 1928. Each Count—Demand for Jury Trial 

Withdrawn. 

Each Count—Plea of Not Guilty With¬ 
drawn. I 

Each Count—Plea of Guilty Entered. 

j 

i 
i 


i 
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Feb. 15, 1929. Order for Confiscation and Sale of Auto¬ 
mobile Filed. 

Petition for Return of Automobile Filed. 

Feb. 16, 1929. 1st Count—Sentence to pay a fine of $300 

and in default to be committed to the 
Washington Asvlum and Jail for term 
of 60 Days—Committed. 

2nd Count—Imposition of Sentence Sus¬ 
pended—Personal Recognizance. 

Mar. 14, 1929. Petition denied by Judge Hitt. 

Exceptions Noted. 

Mar. 16, 1929. Motion for New Trial of Petition to estab¬ 
lish lien and affidavit filed. 

Mar. 27, 1929. 1 Motion for rehearing argued and over¬ 
ruled. 

Exceptions Noted and notice given of in¬ 
tention of applying to Court of Ap¬ 
peals for Writ of Error. 

Apr. 1, 1929. Bill of Exceptions submitted. 

Apr. 2, 1929. Appeal Bond in sum of $100 given—U. S. 

Fidelity & Guaranty Co., Surety. 

Apr. 9, 1929. Supersedeas Bond in sum of $500 exe¬ 
cuted—U. S. Fidelity & Guaranty Co., 
Surety. 

Apr. 12, 1929. Time for signing Bill of Exceptions ex¬ 
tended to April 24, 1929. 

Apr. 12, 1929. Assignment of Errors filed—Designation 

of Record filed. 

Apr. 19, 1929. Bill of Exceptions settled, signed, sealed 

and filed. 

May 25, 1929. Writ of Error received from Court of Ap¬ 
peals. 

June 6, 1929. Copy of record and proceedings in this case 

together wdth Writ of Error transmitted 
to Court of Appeals in obedience to said 
Writ. 

2 In the Police Court of the District of Columbia, 

November Term, A. D. 1928. 

District of Columbia, $s: 

Leo A. Rover, Esquire, Attorney of the United States in 

and for the District of Columbia, who, for the said United 
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States, prosecutes in this behalf, by R. F. Catnalier, Esquire, 
one of his assistants, comes here into Courts at the District 
aforesaid, on the ninteenth day of November, in the year 
of our Lord one thousand nine hundred ahd twenty-eight 
in this said Term, and for the said United ^tates, gives the 
Court here to understand and be informed, on the oath 
of one Basil N. Quinn that one John Melvin Byroad, late 
of the District aforesaid, on the seventeenth! day of Novem¬ 
ber in the year of our Lord one thousand nine hundred and 
twenty-eight with force and arms, at the District afore¬ 
said, and within the jurisdiction of this Court, did then 
and there unlawfully transport a certain intoxicating liquor, 
to wit a liquid compound containing more than one-half of 
1 per cent of alcohol by volume and being fit for use as a 
beverage: against the form of the statute ini such case made 
and provided, and against the peace and Government of 
the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said Ufiited States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said John Melvin jByroad in this 
behalf to make him answer to the said United States touch¬ 
ing and concerning the premises aforesaid! 

LEO A. ROVER, 

Attorney of the United States 
in and for the District i of Columbia. 

i 

3 In the Police Court of the District of [Columbia, 

November Term, A. D. 1928! 

District of Columbia, ss : 

Leo A. Rover, Esquire, Attorney of the United States 
in and for the District of Columbia, wh<j>, for the said 
United States, prosecutes in this behalf, by jEL F. Camalier, 
Esquire, one of his assistants, comes here into Court, at the 
District aforesaid, on the Nineteenth day of November in 
the year of our Lord one thousand nine hundred and twen¬ 
ty-eight in this said Term, and for the said United States, 
gives the Court here to understand and be informed, on the 
oath of one Basil N. Quinn that one John Melvin Byroad, 
late of the District aforesaid, on the seventeenth day of 
November, in the year of our Lord one thousand nine hun- 


I 
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dred and twenty-eight, with force and arms, at the District 
aforesaid, and within the jurisdiction of this Court, did 
then and there unlawfully possess a certain intoxicating 
liquor, to wit a liquid compound containing more than one- 
half of 1 per cent of alcohol by volume and being fit for use 
as a beverage: against the form of the statute in such case 
made and provided, and against the peace and Government 
of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
mav be had against the said John Melvin Bvroad in this 
behalf to make him answer to the said United States touch¬ 
ing and concerning the premises aforesaid. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia, 
By R, F. CAMALIER, 

His said Assistant. 

Personally appeared Basil N. Quinn before me this nine¬ 
teenth day of November, A. D. 1928, and, being duly sworn 
according to law, doth declare and sav that the facts as set 
forth in the foregoing information are true. 

(Signed) ' R. F. CAMALIER, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

4 [Endorsed:] Bond, 1,500. Hitt, Judge. No. 317,585. 

United States vs. John Melvin Byroad. Whelan. Viol. 
Nat. Pro. Act. Witnesses: Basil N. Quinn, G. P. A. Daniel P. 
Lyons, G. P. A. Nov. 19, 1928. P. N. G., J. T. D. I W. F. 
G. On bond, P. F. O’C. n. Filed Nov. 19, 1928. F. A. 
Sebring, Clerk of Police Court, D. C. 1/8/29, Cont’d. to 
1/21/29. kas. 1/21/29. Cont’d to 2/4/29. 2/4/29, Ea. ct., 
Demand for jury trial withdrawn, plea of not guilty with¬ 
drawn, plea of guilty entered. 2/4/29, Cont’d to 2/16/29. 
kas. 2/15/29, Order for Confiscation and Sale of Automo¬ 
bile filed. Feb. 35, 1929, Petition for return of Auto filed. 
Cont’d to 2/23/29. 2/16/29, 1st c., 300—60. C. 2nd c., 
Imp. Sen. Susp. P. R. K. A. S. 2/23/29, Cont’d to 3/9/29. 
Mar. 9, 1929, Cont’d to 3/16/29. 3/14/29, Petition denied. 



I 


J. M. BYROAD VS. UNITED STATES Of AMERICA. 5 

! 

1 

Hitt, J. Exceptions noted. J. A. B. 3/16/29, Motion for 
new trial on petition to establish lien and affidavit filed. 
J. S. A. 3/27/29, Motion for rehearing argued and over¬ 
ruled. Exceptions noted and notice givjen of intention of 
applying to the Court of Appeals for Writ of Error. J. 
A. B. April 1st, 1929, Bill of Exceptions! submitted. April 
2nd, 1929, Recognizance in the sum of $100 entered into 
on writ of error to Court of Appeals D. C. upon the condi¬ 
tion that in the event of the denial of the, application for a 
writ of error the defendant will, within fiye days next after 
the expiration of ten days, appear in Police Court and abide 
by and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. United 
States Fidelity & Guaranty Co., Surety.; April 9, 1929, 
Supersedeas bond in the sum of $500.00 executed. United 
States Fidelity & Guaranty Co., Surety, j April 12, 1929, 
Time for signing bill of exceptions extended to April 24, 
1929. April 19, 1929, Bill of exceptions! settled, signed, 
sealed and filed. i 

i 

5 Feb. 15, 1929, Order for Confiscation and Sale of 

Automobile Filed. File 1501. 

i 

In the Police Court of the District of Columbia, Holding a 

United States Branch. j 

i 

Docket No. 317,585. 

i 

United States of America ! 

i 

l 

i 

vs. 

John Melvin Byroad. i 

I 

Order for Citation of Taking of Automobile for Violation 

of National Prohibition Act. i 

Whereas, in the above entitled cause, one; certain auto¬ 
mobile, more particularly described as follows, to wit; one 
Buick Roadster automobile, Model No. —j Engine No. 
1,839,394; Manufacturer’s Serial No. —, bearing 1928 

2—4973a 
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Maryland license tags No. 303-84-7, was duly seized and 
taken possession of at 1929 16th Street, N. W., in the City 
•of Washington, within the District of Columbia, on, to wit; 
the 17th day of November, 1928, by the proper officers of 
the law, while the same was being unlawfully used by the 
said John Melvin Byroad, the defendant herein, for the 
unlawful transportation and possession in said transpor¬ 
tation of intoxicating liquor therein, 'within said District 
of Columbia, in violation of the said National Prohibition 
Act; and 

Whereas, the said John Melvin Byroad, defendant 
herein, was, on, to wit: the 4th day of February A. D. 
1929, duly convicted in said cause, before the said court, 
of the said offenses; 

Wherefore, the said automobile above described has be¬ 
come and is now subject to forfeiture to the United States 
and condemnation, and to be disposed of according to 
law; and 

Whereas, no person has been found claiming the said 
automobile, or any right, title or interest therein, and no 
such person is known. 

Now, therefore, pursuant to the provisions of Section 26, 
Title II of the said National Prohibition Act, it is bv the 
court, this 15th day of February, A. D. 1929, 

6 Ordered that the taking of said automobile, to¬ 

gether with a description thereof, be duly adver¬ 
tised in accordance with the provisions of said Section 26, 
Title II of said National Prohibition Act; that all persons, 
if any there be, claiming said automobile or having any 
claim to any right, title or interest therein, be and appear 
before this Court on the 18th day of March A. D. 1929, 
at 10 o’clock in the forenoon of the same day (or if said 
day shall not be a day of jurisdiction on the next day of 
jurisdiction thereafter), then and there to interpose a claim 
to and for said automobile, and to show^ cause, if any they 
have, why said automobile should not be forfeited to the 
United States and condemned and disposed of according 
to law, and in case of failure so to appear the United States 
Marshal in and for the District of Columbia is hereby di¬ 
rected to cause said automobile to be sold in accordance 
with the provisions of said Section 26, or to dispose of 
the same according to law-; and it is hereby further 
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Ordered that the United States Marshal in and for the 
District of Columbia give due notice hereof to all persons 
concerned in interest/ by due publication and advertising 
of a notice of said taking, with a description j of said auto- 
mobile, and of the substance of this order, in the Wash¬ 
ington Star, a newspaper published in said City of Wash¬ 
ington, once a week for two successive weeks, the last 
publication whereof to be not less than 10 daiys before the 
18th day of March, A. D. 1929, and by posting or causing 
to be posted hand bills containing a copy of such notice 
in at least three public places near the said pl^ce of seizure 
as aforesaid, on the date of the first publication as afore¬ 
said; and to make due return of his doings |thereupon to 
the Court. 

By the Court: j 

(Signed) f-, 

Judge of Police Court of D. C. 

P. H. CAMALIER, ! 

Asst. U. S. Attorney. 

[Endorsed:] Copy. 

i 

l 

7 In the Police Court of the District of Columbia. 


No. —. 

United States of America 
vs. 

John M. Byroad. 
Petition of Lienor. 


Your petitioner, the General Motors Acceptance Corpora¬ 
tion, a corporation organized under the laws iof the State 
of New York and doing business in the District of Colum¬ 
bia, respectfully represents: 

1. That it is engaged in the business of financing the 
sales of automobiles and purchasing conditional bill of sale 
contracts. j 


That on or about the 25th day of October, 1928, Dick 
Murphy, Inc., sold to John Byroad, who petitioner believes 

i 
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to be the defendant in this case, and automobile known as 
Buick Roadster, model 1927, Motor No. 1,839,394. The 
selling price of said automobile was $867.00, on account 
of wdiich price the purchaser paid $267.00 on delivery, 
leaving a balance due Dick Murphy, Inc., of $600.00, and 
the seller by a conditional sales contract retained title to 
said automobile until the balance was paid in full. Said 
conditional sales contract, a certified copy of which is at¬ 
tached hereto, marked “Petitioner’s Exhibit A”, and 
prayed to be read as part of this petition, recites among 
other things that if the purchaser defaults in any pay¬ 
ment due thereunder or fails to comply with any condition 
of said contract, or the seller deems the property in dan¬ 
ger of misuse or confiscation, the full amount shall at the 
election of the seller be deemed due and payable and the 
seller may take immediate possession of said property 
without demand. 

3. That said contract was assigned by Dick Murphy, 
Inc., to petitioner, the General Motors Acceptance Cor¬ 
poration, on or about the 25th day of October for 

8 a valuable consideration, and said contract and 
assignment was duly recorded at the office of the 
Recorder of Deeds of the District of Columbia on the 25th 
dav of October, 1928. 

4. That there is now due and payable to your petitioner 

under the contract between John Bvroad and Dick Mur- 

%/ 

phy, Inc., the sum of six hundred ($600.00) dollars, no 
payment having been made on said contract, and said John 
Bvroads is now in default and under the terms of said 
contract petitioner is entitled to possession of said auto¬ 
mobile as against the purchaser. 

5. That prior to purchasing the contract between Dick 
Murphy, Inc., and the said John Byroad, a careful inves¬ 
tigation was caused to be made of the reputation of the 
purchaser which disclosed that the purchaser was living 
at 313 Bradley Lane, Chevy Chase, Maryland; that he had 
been employed by the Columbia Brokerage Company, at 
326 Southern Building, this city, at a compensation of 
$400.00 a month; that he was well regarded by his former 
employer; and the agency conducting the investigation re¬ 
ported that Byroad was not a liquor traffic suspect. A 
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certified copy of a report of one of our investigating agen¬ 
cies which petitioner had before it before purchasing this 
contract is attached hereto marked “Petitioner’s Exhibit 
B ’ ’ and prayed to be read as part of this petition. Byroad 
failed to meet the first installment of his caij and petitioner 
investigated the matter further and was informed that he 
was employed by the Bureau of Internal Revenue which 
fact petitioner attempted to verify and wals informed by 
the head of the Appointment Division, Bureau of Internal 
Revenue that a “John B. By rod” was employed as deputy 
collector in the 12th District of Pennsylvania with post 
of duty at Sunbury. In purchasing said I contract with 
John Byroad, the petitioner had in mind that the dealer, 
Dick Murphy, Inc., was a reputable concern land one which 
would not knowingly sell an automobile to be used in the 
liquor traffic. 

6. That petitioner has a bom fide lien which was created 
without the petitioner having any notice that said auto¬ 
mobile was to be used for the illegal transportation of 
liquor. 

9 7. That your petitioner would have I absolutely de¬ 

clined to have financed the automobile had it known 
it was to be used for the transportation qf intoxicating 
liquor as your petitioner desires to co-operate in every 
way with the authorities in enforcing thei national and 
other prohibition laws; that it is not the j intent of the 
General Motors Acceptance Corporation to petition the 
court to return this motor vehicle in order that it may be 
used further by said John Byroad, but to I the contrary, 
your petitioner considers said John Byroad in default 
under his conditional sales contract and even if he should 
be acquitted by the court and jury, it will undertake to 
repossess itself of the motor vehicle with a view to de¬ 
priving said Byroad of its use. j 

Wherefore, the premises considered, your petitioner 
prays that said Buick Roadster, Motor Nd 1,839,394 be 
not confiscated, but that the automobile be delivered to 
petitioner upon payment of costs and expenses, or, if this 
cannot be done, that petitioner be granted a lien for the 

amounts due under its contract and be granted such other 

j 

i 

i 

I 

I 

I 

I 


I 
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and further relief from the forfeiture provided by the law 
as may seem meet and proper. 

GENERAL MOTORS ACCEPTANCE 
CORPORATION, 

By RAY FOX. 

WM. B. WRIGHT, 

Attorney. 

District of Columbia, ss: 

Ray Fox, being first duly sworn according to law deposes 
and says that he is Assistant Secretary of the General 
Motors Acceptance Corporation; that he has read the fore¬ 
going petition by him subscribed and knows the contents 
thereof; that the matters set forth as upon personal knowl¬ 
edge are true and those stated as upon information and 
belief he believes to be true. 

RAY FOX. 

Subscribed and sworn to before me this 15 day of Feb- 
ruarv, 1929. 

(Signed) WALTER W. CROSBY, 

[seal.] Notary Public . 

Set for 23rd for hearing. 

(Here follows copy of contract, marked pages 10 and 11.) 
12 Petitioner's Exhibit B 

Copy. 

Agency Report. 

Identity: Byroad, John and wife, Zella, (Moohil). Res. 
#313 Bradley Lane, Chevy Chase, Md. 10/22/28, Age 
about 37 years, married. 

Occupations: From July, 1928, to October 10, 1928, was 
employed by the Columbia Brokerage Company, invest¬ 
ments, 326 Southern Bldg., 1421 H St. N. E. as a salesman, 
compensated at $400.00 a month. He is now unemployed. 
Resources: None located above exemptions. 

P^amily: His wife is reported to be dependent upon him 
— support. No other relatives are located. 
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porch *.mr daoa ftarehy )u.L'moM In Um amour. t of >u <h <JrSn*;nry. ftrUor may }*• fto tfMtQft .d a to^mtor 

in tto a hot a daarrttod B—to aaftkla at Um Um of repoMoaal— and told tto m mm toM—ranty fto tto por—aaar mi 

liability on tto toft of Um Ml to __ . * .; „ r^wH.rr.uilr aod auAi adlM 

7 . tol ar aha 11 haro tto r»r« to —fore- «m or runro rrmrdtao tormmder. ^ 

Ml tot operate to a.«op to WeH tha m lee from rsy no any farth er fry ') enris Ik toM ftm otojMT 

or rotaklnc or Mte aftto W-rtytoMMlU> tto tor—! 1 HiST fn- (tooLff 

•mill full parmaaft to# to n*a«la In ea.h. P-r. haver torrhy walMQ l N <yi «• thla Z 

tolt-tn.Hr omwirlnt fwrtadlctton -nd mIm« all totoratajd and i"’,, A p^,,i ftift -J 

into pmMMted br law uf >oy afat# atoll at to laid ototo to tnaBam.M to tft* axtout oc ru<n pronw mm 
ftaUftB Um remain Um pf—UWM of tto coot ran. . __ . . . . f w^ 

EVccutrd in triplicBte, one <*yr of mrh*ch w— drhvrrrd to «nd reU*nrd purdiftBCf, uxm 


Wh .liiy ef : Ociob :r --Jft- 

DO* hnbwr Hem Cwrtisct (D* *w W* •* Me) , 


SIGN B , 

,N 

INK V 


-Trana 

(Odki^TTfUo. M Com— on 


* ■ THIS HL'ST BE FILLED IN PEBSONALLY BY PUKCHASER J j 

General Motors Acceptance Corporation: 

I desire to have my pcymenU fill duo on th« —day *£ e*d» month , 

t 

NOTE: Fisat Payment Dote on contract I 

must conform to date shown above. j 


SELLER SIGNS ON 


SIDE W HER E DUraNATftO 
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fttcoro U973. 

OCALCrt RECOMMENDATION. ASSIGNMENT AMP OUAPAVTY 

TO OCXXXUL UOTOKl* AOCXFIJLNCC COJII'OXUTXON: 

7k# intlirilcM Mnlfln that **M rantn/t aKr* from Ik* Mil at llw vltku taolM pnpn;, vmfraMla* Out lb* lid* I* mU 
mwi la um muj»im4*ii**i lur «f all laama an4 a nnu kiitanr**: uim Mia **** a n i l< a* tapaaaaa IM i» ma pwtkaaar at aau a r ap Illy 
*•*0* kp Ik* nuadUMf at aaM maoam <a Ik* i laa m aal (an* a lurkU batat* an In* t* Ik* kaal at kb* ta a- UH i an* k Mat at Ik* 
tbr rain# raaatapt. Ik* art ml aaal ka k arabr MO, aaatn amt traaalar I* lb* Cam M*Un kaaada* i (k***ratlaa M*. lb 
la ihe klUUk nauaa* amt Ik* pnaftT aa a l tkata kr **4 aulkarllaa aaM Oanaral Mam lanrilBM OaiaaUaa I* 4* aaarf am. m 
tha aaM*. , • 

In remklrraUan nf twit Mnfcaa* at tk# attkln fnMraat. tta tt*drT*i*n*a iwnalaa Hem •( 0* M ***** mdakl ***il 
I* **maa.< nf aur laaUHkaal karaln In tar lb* fkll an»*i«t lhaa •*•*!* ** Oanaral Mn*i kaaMaan CnrpaaatMa **aa « i aaal. nan 
ina par aaM Onaaral »lm..ra aniauivr I'orparallaai Jtafall flak. 1b* Uahlllt* nf tk* anka w l i aa* akaU M ha affartad kr Mr aatll* 
t Irani at lha alil.ln ..ai'u.t adaalaU with lb* IkadMaar «r u; attar pa.au, lmarrala-1. Dm Mkanlkaa* aal*** MUa* at aaaaaliaM a 


« lb. I ill * 

rrsbi-jr. 


This is to certify that this is —- 

an exact copy of the original 
contract. 

General Motors Acceptance Corporation. 

Signed: W.W.Crosby 

Asst. Treas. 

Asst. Sec'y 

la rnfMlderit r«<A of n.o making of tho within contract by the TVetrr therein • nd/or tha PorohUo thereof by General hi 
Wrctr pwrnKM t.%».*nt »■? all 0-1 erred iwymenu a* ep*clOed therein and cwvananU In default oc twrmant of mr in^oiaw 
J'ur<li>k*>r to i* > lull an •<.« r'-'ramlhrf m*i>ai<l to a««wra| MMWl Amouw* Corporation open domeiwl. Tho liability of tha a 
»etiU:r«k*i*l, i \.**fi«i*«rv or credit. or \arlaUm or («•» effort*d by or with tho rurrhawr or agr athor non on li 
truth* or v ..rt n h o».fM tfannarwc. i*4l«v« of amoofit of tnOebtodnee# ootataiv«nj at any t'rao. prat m a. h a ia h, end 

reroedtaa, and tbo right to lemn'.e iuy k~al am on frote the *.un urt»ioaUjr a**i«lrlnc jurladirUen, an bo th y aipianly wel* 


Kotin of ami 
i «T r oll aa tl an. 


best COPY'AVATLABLE 

from the original bound volume 
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J. M. BYROAD VS. UNITED STATES OF AMERICA. 


i 

Addresses: Came to Y/ashington, D. C. |rom Baltimore, 
Md. Since July, 1928, has kept house atj #313 Bradley 
Lane, Chevy Chase, Md., with his wife. | 

Credit: Former employer (10/22/28): “He is very well 
regarded here; think he is satisfactory foi* credit; hasn’t 
worked here for 2 weeks.” Bank (10/22/2p) (Reference): 
“No account; no loans.” 

Note: Investigation shows that this person is not a liquor 
traffic suspect. ‘ 

654. 

This is to certify that this in an exact cop^ of the original 
contract. General Motors Acceptance Corporation. 

W. W. OROSBY, 

Asst. Sec.i, Asst. Treas. 

13 [Endorsed:] Police Court, District of Columbia. No. 

317,585. United States of Americk vs. John M. 
Byroad. Copy. Petition of General Motors Acceptance 
Corporation. 3/14/29, Petition heard & denied. Hitt, J. 
William B. Wright, Attorney and Counsellor at Law, Trans¬ 
portation Building, Washington, I). C. Telephone Main 
5413. Filed Feb. 15, 1929. F. A. Sebrin£, Clerk of the 
Police Court, D. C. 

7 i 


14 In the Police Court of the District of 


Columbia. 


No. 317,585. 

United States of America 


vs. 

John Byroad. 


Motion of General Motors Acceptance Corporation for a 

New Trial. 

Now comes the petitioner, the General Motors Accept¬ 
ance Corporation, and moves the Court to grant a new trial 
on its petition to establish its lien for the following reasons: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the lawj 

3. That the court erred in admitting evii 
to law. 


dence contrary 
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4. That the court erred in refusing to admit evidence 
contrary to law. 

5. That it has come to light that the hearsay evidence 
adduced by the witness Hughes is erroneous. 

6. That new and material facts have come to light since 
the trial. 

WM. B. WRIGHT, 
Attorney for Petitioner . 


To the United States Attorney: 

Please take notice that I have calendared the above 
motion for hearing on the 23rd day of March, 1929, or as 
soon thereafter as counsel may be heard. 

WM. B. WRIGHT, 
Attorney for Petitioner. 

Copy acknowledged this 16th dav of March, 1929. 

JAMES K. KIRKLAND, 

Asst. U. S. Atty. 

15 In the Police Court of the District of Columbia. 

United States of America 


vs. 

John M. Byroad. 

J. Louis Vassar states that he is the sales manager of 
Dick Murphy, Inc., and believes he is the person with whom 
witness Hughes of the Prohibition Unit testified he had a 
conversation; affiant denies that at the time he sold the de¬ 
fendant John Byroad an automobile he knew that he had 
been engaged in the liquor business; and denies that at that 
time he knew Frank J. C. Murray had been engaged in the 
liquor business; and avers that he did not know that either 
of these persons had been engaged in any unlawful business 
until after the sale of said automobile and after said auto¬ 
mobile had been financed; he further states that he had no 
reason to suspect that either John Byroad or Murray would 
use this or any other automobile in the liquor traffic; and 
he especially denies that he has ever informed witness 
Hughes or any other person that when the sale to Byroad 
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i 

was made he knew Byroad or Murray had been engaged 
in the liquor business or in any other unlawful business. 

J. LOUIS VASSAR. 

| 

District of Columbia, ss : 

i 

Subscribed and sworn to before me this 16th day of 
March, 1929. 

KATHERINE F. NELLY, 

Notary Public. 

\ 

16 [Endorsed:] No. 317,585. United States of 
America vs. John M. Byroads. Cbpy. Motion for 

New Trial on Petition to Establish Lien and Affidavit. Wil¬ 
liam B. Wright, Attorney and Counsellor at Law, Trans¬ 
portation Building, Washington, D. C. (Telephone Main 
5413. Filed Mar. 16, 1929. F. A. Sebring, Clerk of the 

Police Court, D. C. ! 

i 

17 In the Police Court of the District of! Columbia. 

j 

No. 317,585. 

i 

i 

United States of America 


vs. I 

l 

I 

John M. Byroad. | 

i 

Bill of Exceptions. ! 

Be it remembered that the above entitled cause came on 
for hearing in the Police Court of the District of Columbia 
before Judge Isaac R. Hitt, on the 14th day|of March, 1929, 
upon the intervening petition filed on the 23d day of Febru¬ 
ary, 1929, by the General Motors Acceptance Corporation, 
to establish a lien on a Buick Roadster, Motor No. 1839394 
seized by the United States under Section 26 : of the National 
Prohibition Act. 

It was stipulated and agreed in open court between coun¬ 
sel that there was a valid conditional sales contract be¬ 
tween Dick Murphy, Inc., and John Byroad, and that said 
contract by proper assignment was purchased by the Gen¬ 
eral Motors Acceptance Corporation on the date of its 
execution. It was proved that there was due and payable 
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to the General Motors Acceptance Corporation under said 
contract the sum of six hundred ($600.00) dollars. 

Petitioner, the General Motors Acceptance Corporation, 
proved the following facts: 

The dealer, Dick Murphy, Inc., had a contract with Stones 
Mercantile Agency to furnish it reports on prospective pur¬ 
chasers of automobiles. The information contained in these 
reports was paid for by the dealer and the arrangement 
was that the information would first be telephoned to the 
dealer and later copies of reports confirming the informa¬ 
tion furnished by telephone would be furnished in duplicate 
for use of the dealer and petitioner. On or about the 25th 
day of October, 1928, John Byroad applied to Dick Murphy, 
Inc., to purchase an automobile known as Buick 
18 Roadster, Motor Xo. 1S39394. He filled in a pur¬ 
chasers statement giving as his residence, Chevy 
Chase, Maryland, a suburb of the District of Columbia, and 
gave as references the names of the Columbia Brokerage 
Company, where he had formerly been employed, F. J. C. 
Murray, a company from whom he had purchased an auto¬ 
mobile six years previous which was located at Baltimore, 
Marvland, and furnished certain other information. The 
information given by Byroads to the dealer was phoned to 
the Stones Mercantile Agency and Stones Mercantile 
Agency by telephone communicated with the Columbia 
Brokerage Company and Mr. Murray. Stones Mercantile 
Agency also by telephone phoned to persons residing in the 
neighborhood in which Byroads lived. One of the investi¬ 
gators of the Stones Mercantile Agency calls several times 
each week at the Police Court and makes notes of the names 
of persons who have been arrested and this information is 
filed at the office of the Agency. The Stones Mercantile 
Agency also subscribes to a newspaper clipping bureau 
which furnishes clippings from newspapers containing 
names of persons who have been arrested or suspected of 
violating the law. This information is also filed. At the 
time the report was requested by Dick Murphy. Inc., the 
files of Stones Mercantile Agency did not indicate that 
John Byroad had ever been arrested. Stones Mercantile 
Agency thereupon reported to Dick Murphy, Inc., and to 
petitioner the result of its investigation which report was 
to the effect that John Byroad was well regarded; that he 
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| 

had been employed from July, 1928, to October 10, 1928, 
by the Columbia Brokerage Company, investments, 326 
Southern Building, as a salesman and compensated at 
$400.00 a month; that he was at the time unemployed; that 
he had no other resources; that his wife was |reported to be 
dependent upon him for support; that no Other relatives 
were located; that Byroads came to Washington from Balti¬ 
more in July, 1928, and was keeping house at 313 Bradley 
Lane, Chevy Chase, Maryland, with his wife; and in their 
report stated that investigation showed that this 
19 person is not a liquor traffic suspect. The report was 
first telephoned to the secretary of Dick Murphy, 
Inc., and she was not satisfied with it due to the fact that 
Byroad had been unemployed for two weeks.j She then tele¬ 
phoned the petitioner, and petitioner thereupon took it 
upon itself to investigate Byroads further. Byroads called 
at petitioner’s office with his brother-in-law,! F. J. C. Mur¬ 
ray. Petitioner had previously financed a car for Murray 
and their experience with him had been satisfactory. Mur¬ 
ray recommended Byroads highly. The employee of peti¬ 
tioner who conferred with Byroad and Murray among other 
questions inquired of Byroad if he would use the automobile 
for bootlegging and Byroad laughed about this. An inquiry 
was made of Murray if he would endorse a note for Byroad, 
and Murray said it would not be necessary 'for him to en¬ 
dorse Byroad’s note. Petitioner telephone^ the company 
at Baltimore from whom Byroad had previously purchased 
an automobile and received no information that would lead 

i 

it to suspect that Byroad was not a good credit risk. Peti¬ 
tioner then telephoned to the Peruvian Embassy, with 
whom Murray said he was employed to inquire further as 
to the reputation of Murray and was informed that Murray 
was not employed by the embassy, but that he was employed 
by Dr. Bedoya who is the First Secretary tb the embassy. 
Dr. Bedoya was located at the Wardman Park Hotel but 
petitioner could not obtain much information from him on 
account of not being able to understand his broken Eng¬ 
lish. The petitioner maintains wliat is known to it as a 
black-list. This list consists of 3" x 5" index cards and is 
kept up from information received by petitioner from its 
experience, and information is obtained for this list from 
newspaper clippings which petitioner receives from a 
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newspaper clipping bureau. Tliece newspaper clippings 
contain the names which appear in the newspapers of per¬ 
sons arrested or suspected of violating the law. The black¬ 
list was searched to ascertain whether or not it con- 
20 tained anything against John Byroad, which it did 
not. Petitioner finally became convinced that By¬ 
road was a good credit risk and purchased his contract with 
Dick Murphy, Inc. Representatives of petitioner, Dick 
Murphy, Inc., and Stones Mercantile Agency, all testified 
that} they discovered nothing in their investigations that 
would lead them to suspect that Byroad would use an auto¬ 
mobile for an illegal transportation of intoxicating liquor. 

The Government called for a witness, Mr. E. Hughes, 
who testified in substance as follows: He was employed by 
the Treasury Department and investigated the facts sur¬ 
rounding the purchase of this automobile by Byroad. He 
testified that Byroad had been arrested for violating the 
prohibition law in Cumberland, Maryland, in 1921; that he 
had been arrested for conducting a saloon in Baltimore in 
1924; and that he had later been arrested in the District 
of Columbia for violating the pharmacy laws. He further 
testified that h6 had a conversation with J. L. Yasser, the 
sales manager of Dick Murphy, Inc., and states that Mr. 
Vasser informed him that Vasser was introduced to the 
dealer bv F. J. C. Murrav. He further testified that he 
had requested Stones Mercantile Agency to furnish him a 
report on the Columbia Brokerage Company, with whom 
Byroad had previously been employed, and that when said 
report was received it showed that one of the members of 
this company was suspected by the Prohibition Unit of 
being engaged in the illegal transportation or manufacture 
of liquor. Mr: Hughes also testified that during his in¬ 
vestigation he had tried on several occasions to confer with 
the Columbia Brokerage Company, but that he never found 
any member of the company in the offices, and that no an¬ 
swers were received to his telephone calls. He testified 
that he had called at the Southern Building in which the 
Columbia Brokerage Company maintained its offices, and 
found that members of the company had the reputation 
of being seldom in their offices. 
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I 

At the hearing* on the petition counsel for peti- 

21 tioner objected to the testimony of witness Hughes 
as to the report received from Stontes Mercantile 

Agency on the Columbia Brokerage Company on the ground 
that the report was incompetent, and that, if; competent, it 
should have been proved by the maker of the j report, which 
objection was overruled and exception was noted. 

On the 14th of March, 1929, the court announced its rul¬ 
ing that the knowledge of the Stones Mercantile Agency 
was imputed to the dealer and petitioner although such 
knowledge was not actually communicated to the dealer 
and petitioner, and that information in the files of Stones 
Mercantile Agency that a member of the Columbia Broker¬ 
age Company was suspected of violating the National Pro¬ 
hibition Act was equivalent to notice on the part of the 
dealer and petitioner that John Byroad might use an auto¬ 
mobile in the illegal transportation of intoxicating liquor, 
and that the evidence, as aforesaid, put petitioner on notice 
that the automobile might be used in the illegal transporta¬ 
tion of intoxicating liquor, to which said riflings and ex¬ 
ception was noted. 

On the 16th day of March, 1929, petitioner filed a motion 
for a rehearing, which motion was argued oii the 27th day 
of March, 1929, and on said day overruled and judgment 
entered overruling the petition, and thereupon petitioner 
noted an exception and caused note to be made of its in¬ 
tention to apply for a writ of error at the time thereof. 

And thereupon, and as all said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order 
to make the same a part of the record herein, which is 
hereby ordered, so that the petitioner may have its case 
reviewed on appeal, the petitioner by his attorney, moves 
the court to sign and seal this, his bill of exceptions, to 
have the same force and effect as if each and every one 
of said exceptions had been separately signed and sealed 
which motion is granted by the court; and thereupon the 
petitioner tenders this, his bill of exceptions, and 

22 requests the court to sign and seal th^ same, which 
is accordingly done, now for then, this 19th day of 

April, 1929. 
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Time for signing bill of exceptions extended to April 24" 
1929, and signed, sealed & filed this 19th dav of April, 1929. 
(Signed) ISAAC R. HITT, 

J udge. 

Approved: 


WM. B. WRIGHT, 

Attorney for Petitioner. 
(Signed) JAMES K. KIRKLAND, 
Assistant U. S. Attorney. 


Sendee acknowledged Apr. 1, 1929. 

JAMES K. KIRKLAND, 

Asst. U. S. Atty. 

23 [Endorsed:] No. 317,585. Copy. United States 
of America vs. John M. Byroad. Bill of deceptions. 
Submitted April 1st, 1929. April 19, 1929, Bill of Excep¬ 
tions settled, signed, sealed & filed. William B. Wright, 
attorney and counsellor at law, Transportation Building, 
Washington, D. C. Telephone Main 5413. 


24 In the Police Court of the District of Columbia. 

No. 317,585. 


United States of America 
vs. 

John M. Byroad. 

Assignment of Error . 

Now r comes the petitioner, the General Motors Accept¬ 
ance Corporation, by its attorney, and files the following 
assignments of error: 

' 1. The court erred in holding that information on the 
part of Stones Mercantile Agency, which was not actually 
cojnmunicated to petitioner, put petitioner on notice that 
the automobile was to be used in the illegal transportation 
of intoxicating liquor. 

2. The Court erred in holding that upon the whole record 
there is any fact that would put petitioner on notice that the 
automobile was to be used in the illegal transportation of 
intoxicating liquor. 

3. The Court erred in holding that the report received 
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from Stones Mercantile Agency by witness Hughes which 
contained information concerning the Columbia Brokerage 
Company and its members was competent. 

4. The Court erred in permitting the Government to 
prove the report received by the Government! from Stones 
Mercantile Agency by testimonv of witness Hughes. 

' WM. B. WRIGHT, 
Attorney for Petitioner. 

Service of a copy of the foregoing assignments of error 
acknowledged this 1st day of April, 1929. 

JAMES K. KIRKLAND, 
Assistant U. S. Attorney. 

j 

25 [Endorsed:] No. 317,585. United Stdtes of Amer¬ 
ica vs. John M. Byroad. Copy. Assignments of Error. 

William B. Wright, attorney and counsellor at law, Trans¬ 
portation Building, Washington, D. C. Telephone Main 
5413. Filed April 12, 1929. F. A. Sebring, Clerk of Police 
Court, D. C. 

26 Copy. | 

Recognizance. 

In the Police Court of the District of Columbia^ The 2d Day 

of April, A. D. 1929. 

i 

! 

The United States 

| 

vs. 

i 

! 

John Milvtn Byroad. 

I 

| 

In re General Motors Acceptance Corporation Petition for 

Return of Automobile. 

i 

i 

On Writ of Error to the Court of Appeals of the District of 

Columbia. 

j 

I 

The Petitioner and the United States Fidelitv & Guaranty 
Co., surety, acknowledge themselves to be indebted to the 
United States, District of Columbia, in the sum of One 
Hundred dollars, lawful money of the United States, to be 
levied of their and each of their goods and chattels, land 
and tenements, upon condition, nevertheless, that whereas 


i 


i 
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the said defendant was on the 16" day of February, 1929, 
convicted in the Police Court of the District of Columbia 
of Violation of the National Prohibition Act and the Peti¬ 
tioner has filed a petition under sec. 26 of the National 
Prohibition Act as Leinor for the return of Automobile or¬ 
dered forfeited bv the Police Court of the District of Co- 

m/ 

lumbia, and it was thereupon adjudged by said Court that 
said defendant pay a fine of Three Hundred Dollars, and, 
in default to be committed to the Washington Asylum and 
Jail for the term of Sixty days; and whereas the said de¬ 
fendant has taken exceptions to the rulings of the Court 
upon matters of law in said trial and having given notice in 
open court of his intention to apply for a writ of error to 
a justice of th6 Court of Appeals of the District of Co¬ 
lumbia: Now, therefore, if said defendant shall, in the event 
of a denial of his application for said writ of error, within 
five days next after the expiration of ten days from the 
date hereof, appear in the Police Court and abide by and 
perform its judgments in the premises, and in the event of 
the granting of such writ of error he shall appear in the 
Court of Appeals of the District of Columbia and prosecute 
said write of error and abide by and perform its judgments 
in the premises, then this recognizance to be void and of no 
force. 

(Signed) GENERAL MOTORS ACCEPT. 

CORP., 

By JAMES F. GALLAGHER, Jr., 

Atty. in Fact. 

(Signed) UNITED STATES FIDELITY 

& GUARANTY CO., 

By J. L. BRIDWELL, 

Attorney in Fact . 

[seal of corp. ] 

April 2d, A. D. 1929. 

I certify that the above recognizance was acknowledged 
in open Court, the 2nd day of April, A. D. 1929, and that 
the sufficiency of said surety was approved by the Judges 
of said Police Court. 

Witness my hand and the seal of said Court. 

[Seal Police Court, District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, District of Columbia . 
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27 [Endorsed.*] Copy. No. 317,585. j Police Court, 
District of Columbia. Recognizance on Writ of Er¬ 
ror to the Court of Appeals, D. C. The United States vs. 
John M. Byroad. In re General Motors Acceptance Cor¬ 
poration petition for return of automobile. $100.00. United 
States Fidelity & Guaranty Co., Surety. Taken the 2d 
day of April, 1929. F. A. Sebring, Clerk Police Court, D. C. 

I 

28 Copy. 

I 

In the Police Court of the District of Columbia. 

i 

i 

No. 317,585. | 

I 

i 

United States 

i 

i 

vs. 

John Melvin Byroad. 

i 

i 

i 

In re General Motors Acceptance Corporation Petition for 

Return of Automobile. | 

Know all Men by these Presents, That, whereas the under¬ 
signed General Motors Acceptance Corporation has prose¬ 
cuted an appeal to the Court of Appeals of the District of 
Columbia to reverse the judgment—decree-rendered by 
the Police Court of the District of Columbia in the above- 
entitled cause or proceeding, pending therein, and are re¬ 
quired to give an undertaking, under seal, cbnditioned as 
required by law, in the maximum amount of Five Hundred 
dollars, fixed by the Court: And whereas the condition of 
this undertaking is that the said General Motors Acceptance 
Corporation shall prosecute said appeal to effect and an¬ 
swer all—damages and—costs if they shall fail to make good 
their plea. 

We, the undersigned General Motors Acceptance Corpora¬ 
tion, as principal, and United States Fidelity & Guaranty 
Co., as surety, appearing and submitting to the jurisdiction 
of the Court, hereby undertake for ourselves; and each of 
us, our and each of our heirs, executors, administrators, 
successors, and assigns to abide by and perform the judg¬ 
ment—decree—of the Court in the premises, arid do further 
agree that, upon default by the said principal in any of the 
conditions hereof, the damages, not exceeding the sum 
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aforesaid, may be ascertained in such manner as the Court 
shall direct; that the Court may give judgment hereon in 
favor of any person thereby aggrieved against us for the 
damages suffered or sustained by such aggrieved party, 
and that such judgment may be rendered in said cause or 
proceeding against all or an}’ of us whose names are hereto 
si°med. 

(Signed) GENERAL MOTORS AC- [seal.] 

CEPT. CORP., 

By JAMES F. GALLAGHER, Jr., 

Atty. in Fact. 

(Signed) UNITED STATES FIDELITY 

& GUARANTY CO., 


By J. L. BRIDWELL, 

Attorney in Fact. 


[seal of corp.] 


Dated this 9th day of April, 1929. 

Signed, sealed and delivered in the presence of— 

F. A. SEBRING. 


29 [Endorsed:] Copy. No. 317,585. Police Court, 
District of Columbia. United States vs. John Melvin 

Byroad. In re General Motors Acceptance Corporation 
petition for return of automobile. LTndertaking on appeal 
to Court of Appeals. 

30 L t xited States of America, ss: 

k 

The President of the United States to the Honorable Isaac 
R. Hitt, Judge of the Police Court of the District of Co¬ 
lumbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States of America, 
Plaintiff, and John M. Byroad (General Motors Acceptance 
Corporation, Assignee), Information No. 317,585, a mani¬ 
fest error hath happened, to the great damage of the said 
Assignee, as by its complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
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J. M. BYROAD VS. UNITED STATES OF AMERICA. 

i 
j 

record and proceedings aforesaid, with all thihgs concerning 
the same, to the Court of Appeals of the District of Co¬ 
lumbia, together with this writ, so that you pave the same 
in the said Court of Appeals, at Washington, yd thin 15 days 
from the date hereof, that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin,j Chief Justice 
of the said Court of Appeals, the 25th day of May, in the 
year of our Lord one thousand nine hundred and tvrenty- 
nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

i 7 

Clerk of the Court of Appeals 

of the District 6f Columbia. 

Allowed by 

GEORGE E. MARTIN, j 

Chief Justice of the Court of 

Appeals of the District of Columbia . 

31 [Endorsed:] Filed May 25, 1929. F. A. Sebring, 

Clerk Police Court, D. C. | 

32 In the Police Court of the District of Columbia. 

i 

No. 317,585. 

% 

United States of America 

i 

i 

vs. ! 

i 

i 

John M. Byroad, Defendant. 

To F. A. Sebring, Esq., Clerk of said Court: I 

The Clerk will please prepare a transcript I of record on 
the writ of error granted herein and include therein the fol¬ 
lowing : 

Information and entries of proceedings endorsed thereon. 
Order of confiscation. 

Petition of General Motors Acceptance Corporation and 
exhibits; ! 
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Order of March 14, 1929, denying petition. 

Motion for new trial on petition to establish lien and 
affidavit. 

Bill of exceptions. 

Assignment of errors. 

Memo. Bonds approved and filed. 

Memo. Extension of time for filing bill of exceptions. 
Writ of error. 

Docket entries and proceedings. 

This Designation. 

(Signed) WM. B. KNIGHT, 

Attorney for General Motors 

Acceptance Corporation. 

33 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 21, inclusive, to be true copies of origi¬ 
nals in cause No. — wherein the United States is plaintiff 
and General Motors Acceptance Corp. defendant, as the 
same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in 
said District, this 6th day June, A. D. 1929. 

[Seal Police Court of District of Columbia.] 

F. A. SEBBING, 

Clerk Police Court , Dist. of Columbia. 

Endorsed on cover: In error to the Police Court. No. 
4973. John M. Byroad (General Motors Acceptance Cor¬ 
poration, Assignee), plaintiff in error, vs. United States of 
America. Court of Appeals, District of Columbia. Filed 
Jun. 6, 1929. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of Columbia. 

No. 4973. | 

John M. Byroad (General Motors Acceptanc^ Corporation, 

Assignee), Appellant, 

vs. | 

j ' 

United States of America, Appellee. 

I 

Addition to Record by Stipulation of Counsel. 

It is stipulated by counsel that the annexed paper shall 
be made a part of the record in the above entitled cause, 
the same being a true copy of the bill of exceptions, duly 
attested by the Judge, in said case; and it is further stipu¬ 
lated that the bill of exceptions included in tjhe transcript 
as filed should be disregarded, as it was a draft inad¬ 
vertently used in place of the true bill. 

VM. B. WRIGHT,! 

Counsel for Plaintiff in Error. 
JAMES K. KIRKLAND, 

Counsel for Defendant in Error. 

In the Police Court of the District of Columbia. 

• * # • 

| 

No. 317,585. 

* 

United States, of America ! 

i 

vs. | 

John M. Byroad. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing in the Police Court of the District of Columbia 
before Judge Isaac R. Hitt, on the 14th day of j March, 1929, 
upon the intervening petition filed on the 23d day of Febru¬ 
ary, 1929, by the General Motors Acceptance Corporation, 
to establish a lien on a Buick Roadster, Motor No. 1839394 
seized by the United States under Section 26 of; the National 
Prohibition Act. 
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It was stipulated and agreed in open court between coun¬ 
sel that there was a valid conditional sales contract between 
Dick Murphy, Inc., and John Byroad, and that said con¬ 
tract by proper assignment was purchased by the General 
Motors Acceptance Corporation on the date of its execution. 
It was proved that there was due and payable to the Gen¬ 
eral Motors Acceptance Corporation under said contract 
the sum of six hundred ($600.00) dollars. 

Petitioner, the General Motors Acceptance Corporation, 
proved the following facts: 

The dealer, Dick Murphy, Inc., had a contract with 
Stone’s Mercantile Agency to furnish it reports on pros¬ 
pective purchasers of automobiles. The information con¬ 
tained in these reports was x>aid for by the dealer and the 
arrangement was that the information would first be tele¬ 
phoned to the dealer and later copies of reports confirming 
the information furnished by telephone would be furnished 
in duplicate for use of the dealer and petitioner. On or 
about the 25th day of October, 1928, John Byroad applied 
to Dick Murphy, Inc., to purchase an automobile known 
as Buick Roadster, Motor No. 1,839,394. He filled in a pur¬ 
chaser’s statement giving as his residence, Chevy Chase, 
Maryland, a suburb of the District of Columbia, and Miss 
Kelly, secretary-treasurer of the Dick Murphy Company 
testified that at the time of the sale Byroad gave as refer¬ 
ences the names of F. J. C. Murray, 1620 R St. N. W., Wash¬ 
ington and Milton IT. Caro and Benjamin R. Dittoe, both 
of the Columbia Brokerage Company, 326 Southern Bldg., 
Washington, D. C., a company from whom he had pur¬ 
chase an automobile six years previous which was located 
at Baltimore, Maryland, and furnished certain other infor¬ 
mation. The information given by Byroad to the dealer 
was phoned to Stone’s Mercantile Agency and Stone’s Mer¬ 
cantile Agency by telephone communicated with the Colum¬ 
bia Brokerage Company and Mr. Murray, although the wit¬ 
ness called in behalf of the petitioner could not identify the 
voices over the telephone that he had spoken to. Stone’s 
Mercantile Agency also by telephone phoned to persons 
living in the neighborhood in which Byroad lived. One of 
the investigators of the Stone’s Mercantile Agency calls 
several times each week at the Police Court and make 
notes of the names of persons who have been arrested and 
this information is filed at the office of the agency. The 
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Stone’s Mercantile Agency also subscribes to a newspaper 
clipping bureau which furnishes clippings from newspapers 
containing names of persons who have beei} arrested or 
suspected of violating the law. This information is also 
filed. At the time the report was requested by Dick Mur¬ 
phy, Inc., the files of Stone’s Mercantile Agency did not 
indicate that John Byroad had ever been arrested. Stone’s 
Mercantile Agency thereupon reported to Dick Murphy, 
Inc., and to petitioner the result of its investigation which 
report was to the effect that John Byroad jwas well re¬ 
garded; that he had been employed from July, 1928, to 
October 10, 1928, by the Columbia Brokerage Company, in¬ 
vestments, 326 Southern Building, as a salesman and com¬ 
pensated at. $400.00 a month; that he was at! the time un¬ 
employed; that he had no other resources; that his wife 
was reported to be dependent upon him for Support; that 
no other relatives were located; that Byroad cjime to Wash¬ 
ington from Baltimore in July, 1928 and was keeping house 
at 313 Bradley Lane, Chevy Chase, Maryland, with his 
wife; and in their report stated that investigation showed 
that this person is not a liquor traffic suspect^ The report 
was first telephoned to the secretary of Dick Murphy, Inc., 
and she was not satisfied with it due to the fact that Byroad 
had been unemployed for two weeks. She then telephoned 
petitioner and petitioner thereupon took it upon itself to in¬ 
vestigate Byroad further. Byroad called a^; Petitioner’s 
offices with his brother-in-law, F. J. C. Murrajr. Petitioner 
had previously financed a car for Murray and their experi¬ 
ence with him had been satisfactory. Murray recommended 
Byroad highly. The employee of petitioner who conferred 
with Byroad and Murray among other questions inquired 
of Byroad if he would use the automobile for bootlegging 
and Byroad laughed about this and made no ljeply. An in¬ 
quiry was made of Murray if he would endorse a note for 
Byroad and Murray said it would not be necessary for him 
to endorse Byroad’s note. Petitioner telephoned Scott 
Brothers of Baltimore from whom Byroad had previously 
purchased an automobile for cash and received no infor¬ 
mation that would lead it to suspect that Byrpad was not a 
good credit risk. Petitioner then telephoned. to the Peru¬ 
vian Embassy, with whom Murray said he jvas employed 
to inquire further as to the reputation of Mqrray and was 


informed that Murray was not employed by 


the embassy, 
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but that he was employed by Dr. Bedoya who is the first 

secretary to the embassy. Dr. Bedoya was located at the 

%> • %! •/ 

Wardman Park Hotel but petitioner could not obtain much 
information from him on account of not being able to 
understand his broken English. The petitioner maintains 
what is known to it as a black-list. This list consists of 
3" x 5" index cards and is kept up from information received 
by petitioner from its experience, and information is ob¬ 
tained for this list from newspaper clippings which peti¬ 
tioner receives from a newspaper clipping bureau. These 
newspaper clippings contain the names which appear in 
the newspapers of persons arrested or suspected of violat¬ 
ing the law. The black-list was searched to ascertain 
whether or not it contained anything against John Byroad, 

which it did not. Petitioner finallv became convinced that 

* 

Byroad was a good credit risk and purchased his contract 
with Dick Murphy, Inc. Representatives of petitioner, Dick 
Murphy, Inc., and Stone's Mercantile Agency, all testified 
that they discovered nothing in their investigations that 
would lead them to suspect that Byroad would use an auto¬ 
mobile for an illegal transportation of intoxicating liquor. 

The government called for a witness, Mr. E. Hughes, 
who testified in substance as follows: He was employed by 
the Treasury Department and investigated the facts sur¬ 
rounding the purchase of this automobile by Byroad. He 
testified that Byroad had been arrested for violating the 
National Prohibition Act in Cumberland, Maryland on No¬ 
vember 10, 1921, and had been convicted thereof in Janu¬ 
ary 1922 and was sentenced to pay a fine of $500 or serve 
four months; that he had been arrested for conducting a 
saloon in Baltimore in 1924; and that he had later been 
arrested in the District of Columbia for violating the 
pharmacy laws. He further testified that he had a conver¬ 
sation with J. L. Vasser, the sales manager of Dick Mur¬ 
phy, Inc., and states that Mr. Vasser informed him that 
Byroad was introduced to the dealer by F. J. C. Murray. 
Hughes testified that during his investigation of the pur¬ 
chaser he had requested Stone’s Mercantile Agency to fur¬ 
nish him with a report on the Columbia Brokerage Com¬ 
pany, 326 Southern Building, composed of Milton H. Caro 
and Benjamin R. Dittoe and that the records of Stone’s 
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Mercantile Agency revealed that Benjamin 1$. Dittoe had 
been convicted of violating the National Prohibition Act on 
September 26, 1928, which information was iii the posses¬ 
sion of the Stone’s Mercantile Agency when| their report 
was submitted to the Dick Murphy Company, j Mr. Hughes 
also testified that during his investigation he :had made at 
least six personal visits to the Columbia Brokerage Com¬ 
pany, 326 Southern Building, and that he had never been 
able to find the members of the firm in and that no answers 
were ever received to his telephone calls to tljat company. 
He testified that inquiries at adjoining offices revealed 
that members of the company \vere seldom in |and that the 
nature of the business of the firm was not generally known. 
He also testified that Milton H. Caro had been! convicted in 
Baltimore, Maryland, in the Maryland Drug and Chemical 
case. 


At the hearing on the petition counsel for petitioner ob¬ 
jected to the testimony of witness Hughes as to the report 
received from Stone’s Mercantile Agency on the Columbia 
Brokerage Company on the ground that the report was in¬ 
competent, and that, if competent, it should have been 
proved by the maker of the report, which objection was 
overruled and exception was noted. 

On the 14th of March, 1929, the court announced its rul¬ 
ing that the knowledge of the Stone’s Mercantile! Agency was 
imputed to the dealer and petitioner although jsuch knowl¬ 
edge was not actually communicated to the dealer and peti¬ 
tioner, and that information in the files of Stone’s Mercan- 
tile Agency that a member of the Columbia Brokerage Com¬ 
pany was suspected of violating the National; Prohibition 
Act was equivalent to notice on the part of the dealer and 
petitioner that John Byroad might use an automobile in 
the illegal transportation of intoxicating liquor, and that 
the evidence, as aforesaid, put petitioner on j notice that 
the automobile might be used in the illegal transportation 
of intoxicating liquor, to which said rulings an exception 
was noted. 

On the 16th day of March, 1929, petitioner filed a motion 
for a rehearing, which motion was argued on the 27th day 
of March, 1929, and on said day overruled and judgment 
entered overruling the petition, and thereupon petitioner 
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noted an exception and caused note to be made of its in¬ 
tention to apply for a writ of error at the time thereof. 

And thereupon, and as all said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the petitioner may have its case reviewed 
on appeal, the petitioner by his attorney, moves the court 
to sign and seal this, his bill of exceptions, to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed which mo¬ 
tion is granted by the court; and thereupon the petitioner 
tenders this, his bill of exceptions, and requests the court 
to sign and se&l the same, which is accordingly done, now 
for then, this 19th day of April, 1929. 

Time for signing bill of exceptions extended to April 24, 
1929, and signed, sealed and filed this 19th day of April, 
1929. 


ISAAC R. HITT, 
Judge Police Court , D. 


Approved: 

WM. B. WRIGHT, 

Attorney for Petitioner. 
JAMES K. KIRKLAND, 
Assistant U. S. Attorney . 


C. 


[Endorsed:] Copy. United States of America, Plaintiff, 
vs. John M. Byroad, Defendant. No. 317,585. Bill of ex¬ 
ceptions. April 1st, 1929, submitted. April 19, 1929, bill 
of exceptions settled, signed, sealed & filed. William B. 
Wright, Attorney and Counsellor at Law, Transportation 
Building, Washington, D. C. Telephone Main 5413. 

Endorsed on cover: No. 4973. John M. Byroad (General 
Motors Acceptance Corporation, Assignee), plaintiff in 
error, vs. United States of America. Addition to record as 
per stipulation of counsel. Court of Appeals, District of 
Columbia. Filed Sep. 24, 1929. Henry W. Hodges, Clerk. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

| 

April Term— 1929. 

No. 4973. | 

John M. Byroad (General Motors Acceptance Cor¬ 
poration, Assignee), Plaintiff in Er&or, 

vs. 

United States of America. 

i 

BRIEF FOR APPELLANT. 

| 

i 

l 

I 

I 

Statement of the Case. 

This is an appeal from a judgment of the Police 
Court of the District of Columbia overruling the pe¬ 
tition of the General Motors Acceptance Corporation 
to establish its lien under Section 26, Title 2, of the 
National Prohibition Act (27 U. S. C. A., Sec.! 40), on a 
Buick roadster, seized by the United States from John 
M. Byroad. 

The defendant, John M. Byroad, known to the ap¬ 
pellant as John Byroad, pleaded guilty to violation of 
the National Prohibition Act. Section 26, title 2 of 
this act, provides, among other things, that! whenever 
intoxicating liquor, transported or possessed illegally 
shall be seized by an officer he shall take possession 
of the vehicle and team or automobile, boat, air or 
water craft or any other conveyance, and shall arrest 
any person in charge thereof. In connection with the 
arrest of John M. Byroad, the government seized 
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Buick Roadster No. 1839394. This automobile had 
been sold on October 25, 1928, to John M. Byroad by 
Dick Murphy, Inc., an automobile dealer, whose place 
of business is in the District of Columbia. The sell¬ 
ing price of the automobile was $867.00, on account of 
which price the purchaser paid $267.00 on delivery, 
leaving a balance due Dick Murphy, Inc., of $600.00, 
and the dealer by a conditional sales contract retained 
title to the said automobile until the balance was paid 
in full. Said conditional sales contract was immediately 
assigned by the dealer, Dick Murphy, Inc., to the Gen¬ 
eral Motors Acceptance Corporation for a valuable con¬ 
sideration. At the time of the seizure of the automo¬ 
bile by the government there was due General Motors 
Acceptance Corporation the sum of $600.00, no payment 
having been made on said contract (R. 13-14). 

Appellaht, the General Motors Acceptance Corpora¬ 
tion, proved the following facts: 

The dealer, Dick Murphy, Inc., had a contract with 
Stones Mercantile Agency to furnish it reports on pro¬ 
spective purchasers of automobiles. The information 
contained in these reports was paid for by the dealer 
and the arrangement was that the information would 
first be telephoned to the dealer and later copies of 
the reports confirming the information furnished by 
telephone would be furnished in duplicate for use of 
the dealer and the General Motors Acceptance Corpora¬ 
tion. On or about the 25th day of October, 1928, John 
Byroad applied to Dick Murphy, Inc., to purchase an 
automobile known as Buick roadster, Motor No. 1839394. 
He filled in a purchaser’s statement, giving as his resi¬ 
dence, Chevy Chase, Maryland, a suburb of the District 
of Columbia, and Miss Kelly, secretary-treasurer of the 
Dick Murphy, Inc., testified that at the time of the sale 
Byroad gave as references the names of F. J. C. Mur- 
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ray, 1620 R. St., N. W., Washington, and Milton H. Caro 
and Benjamin R. Dittoe, both of the Columbia Brokerage 
Company, 326 Southern Building, Washington, D. C., a 
company from whom he had purchased an Automobile 
six years previous, which was located at Baltimore, 
Maryland, and furnished certain other information. 
The information given by Byroad to the dealer was 
phoned to Stones Mercantile Agency and Stones Mer¬ 
cantile Agency, by telephone, communicated with the 
Columbia Brokerage Company, and Mr. Murray, al¬ 
though the witness called in behalf of the appellant, 
could not identify the voices over the telephone that 
he had spoken to. Stones Mercantile Agendy, also by 
telephone, phoned to persons living in the neighborhood 
in which Byroad lived. One of the investigators of the 
Stones Mercantile Agency calls several times each week 
at the Police Court and makes notes of the! names of 
persons who have been arrested, and this information 
is filed at the office of the agency. The Stones Mer¬ 
cantile Agency also subscribes to a newspaper clipping 
bureau, which furnishes clippings from newspapers con¬ 
taining names of persons who have been arrested or 
suspected of violating the law; this information is also 
filed. At the time the report was requested by Dick 
Murphy, Inc., the files of Stones Mercantile Agency 
did not indicate that John Byroad had ever been ar¬ 
rested. Stones Mercantile Agency thereupon reported 
to Dick Murphy, Inc., and to appellant, the! result of 
its investigation, which report was to the effect that 
John Byroad was well regarded; that he had been 
employed from July, 1928, to October 10, 1928, by the 
Columbia Brokerage Company, investments, 326 South¬ 
ern Building, as a salesman, and compensated at $400.00 
a month; that he was at the time unemployed; that he 
had no other resources; that his wife was reported to 

i 

i 
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be dependent upon him for support; that no other rela¬ 
tives were located; that Byroad came to Washington 
from Baltimore in July, 1928, and was keeping house 
at 313 Bradley Lane, Chevy Chase, Maryland, with his 
wife; and in their report stated that investigation 
showed that this person is not a liquor traffic suspect. 
The report was first telephoned to the secretary of 
Dick Murphy, Inc., and she was not satisfied with it, 
due to the fact that Byroad had been unemployed for 
two weeks. She then telephoned appellant, and appel¬ 
lant thereupon took it upon itself to investigate By¬ 
road further. Byroad called at appellant’s offices with 
his brother-in-law, F. J. C. Murray. The General Mo¬ 
tors Acceptance Corporation had previously financed 
a car for Murray, and their experience with him had 
been satisfactory. Murray recommended Byroad highly. 
The employee of appellant who conferred with Byroad 
and Murray, among other questions, inquired of By¬ 
road if he would use the automobile for bootlegging, 
and Byroad laughed about this and made no reply. 
An inquiry was made of Murray if he would endorse 
a note for Byroad, and Murray said it would not be 
necessary for him to endorse Byroad’s note. Appel¬ 
lant telephoned Scott Brothers, of Baltimore, from 
whom Byroad had previously purchased an automobile 
for cash, and received no information that would lead 
it to suspect that Byroad was not a good credit risk. 
Appellant ! then telephoned to the Peruvian Embassy, 
with whom Murray said he was employed, to inquire 
further as to the reputation of Murray, and was in¬ 
formed that Murray was not employed by the Em¬ 
bassy, but that he was employed by Dr. Bedoya, who 
is the first secretary to the Embassy. Dr. Bedoya 
was located at the Wardman Park Hotel, but appel¬ 
lant could not obtain much information from him on 
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account of not being able to understand his broken 
English. Appellant maintains what is knowfi to it as 

a blacklist. This list consists of 3"xb" index cards. 

✓ 

and is kept up from information received by appel¬ 
lant from its experience, and information i^ obtained 
for this list from newspaper clippings which appel¬ 
lant receives from a newspaper clipping bureau. These 
newspaper clippings contain the names which appear 
in the newspapers of persons arrested or suspected of 
violating the law. The blacklist was searched to ascer- 
tain whether or not it contained anything against 
John Byroad, which it did not. Appellant finally be¬ 
came convinced that Byroad was a good credit risk, 
and purchased his contract with Dick Murphy, Inc. 
Bepresentatives of appellant, Dick Murphy, j Inc., and 
Stones Mercantile Agency, all testified in the Police 
Court that they discovered nothing in their investiga¬ 
tions that would lead them to suspect that Byroad would 
use an automobile for an illegal transportation of in¬ 
toxicating liquor. 


The government then called for a witness, Mr. E. 
Hughes, who testified in substance as follows: He was 
employed by the Treasury Department, arid investi¬ 
gated the facts surrounding the purchase of this auto¬ 
mobile by Byroad. He testified that Byroad had been 
arrested for violating the National Prohibition Act in 
Cumberland, Maryland, on November 10, 11921, and 
had been convicted thereof in January, 1922, and was 
sentenced to pay a fine of $500 or serve four months; 
that he had been arrested for conducting aj saloon in 
Baltimore in 1924; and that he had later been arrested 
in the District of Columbia for violating the pharmacy 
laws. He further testified that he had a conversation 
with J. L. Vasser, the sales manager of Didk Murphy, 
Inc., and states that Mr. Vasser informed him that 
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Byroad was introduced to the dealer by F. J. C. Mur¬ 
ray. Hughes testified that during his investigation of 
the purchaser he had requested Stones Mercantile 
Agency to furnish him with a report on the Columbia 
Brokerage Company, 326 Southern Building, composed 
of Milton H. Caro and Benjamin R. Dittoe, and that 
the records of Stones Mercantile Agency revealed that 
Benjamin R. Dittoe- had been convicted of violating 
the National Prohibition Act on September 26, 1928, 
which information was in the possession of Stones 
Mercantile Agency when their report was submitted 
to the Dick Murphy Company. Mr. Hughes also tes¬ 
tified that during his investigation he had made at 
least six personal visits to the Columbia Brokerage 
Company, 326 Southern Building, and that he had 
never been able to find the members of the firm in, and 
that no answers were ever received to his telephone 
calls to that company. He testified that inquiries at 
adjoining offices revealed that members of the com¬ 
pany were seldom in, and that the nature of the 
business of the firm was not generally known. He 
also testified that Milton H. Caro had been convicted 
in Baltimore, Maryland, in the Maryland Drug and 
Chemical case. 

At the hearing on the petition, counsel for apellant 
objected to the testimony of witness Hughes as to the 
report received from Stones Mercantile Agency on 
the Columbia Brokerage Company, on the ground that 
the report was incompetent, and that, if competent, 
it should have been proved by the maker of the re¬ 
port, which objection was overruled. 

On the 14th of March, 1929, the Court announced 
its ruling that the knowledge of Stones Mercantile 
Agency was imputed to the dealer and the General 
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Motors Acceptance Corporation, although such knowl¬ 
edge was not actually communicated to the dealer and 
appellant, and that information in the files j of Stones 
Mercantile . Agency that a member of the Columbia 
Brokerage Company was suspected of violating the 
National Prohibition Act, was equivalent to notice on 
the part of the dealer and appellant that John Byroad 
might use an automobile in the illegal transportation 
of intoxicating liquor, and that the evidence^ as afore¬ 
said, put appellant on notice that the automobile might 
be used in the illegal transportation of intoxicating 
liquor, to which ruling exception was taken. 

| 

Assignment of Error (R. 18).I 

1. The Court erred in holding that information on 
the part of Stones Mercantile Agency, whi0h was not 
actually communicated to petitioner, put petitioner 
on notice that the automobile was to be used in the 
illegal transportation of intoxicating liquor! 

2. The Court erred in holding that upon the whole 
record there is any fact that would put petitioner on 
notice that the automobile was to be used | in the il¬ 
legal transportation of intoxicating liquor! 

3. The Court erred in holding that the jreport re¬ 
ceived from Stones Mercantile Agency by * witness 
Hughes which contained information concerning the 
Columbia Brokerage Company and its. members was 
competent. 

4. The Court erred in permitting the«government to 
prove the report received by the government from 
Stones Mercantile Agency by testimony 6f witness 
Hughes. 


i 
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Argument and Authorities. 

Section 26, Title 2, of the National Prohibition Act, 
41 Stat. 305, provides among other things: 

“The Court, upon conviction of the person so 
arrested shall order the liquor destroyed, and 
unless good cause to the contrary is shown by 
the owner, shall order a sale by public auction 
of the property seized, and the officer making 
the sale, after deducting the expenses of keep¬ 
ing the property, the fee for the seizure, and 
the cost of the sale, shall pay all liens, accord¬ 
ing to their priorities, which are established, by 
intervention or otherwise, at said hearing or in 
other proceeding brought for said purpose, as 
being bona fide and as having been created with¬ 
out the lienor having any notice that the carry¬ 
ing vehicle was being used or was to be used 
for illegal transportation of liquor, and shall 
pay the balance of the proceeds into the Treasury 
of the United States as miscellaneous receipts.’’ 

The Court erred vn holding that upon the whole rec¬ 
ord there is any fact that would put petitioner on no¬ 
tice that the automobile was to be used in the illegal 
transportation of intoxicating liquor . 

The rights of an owner or lienor of an automobile 
seized for violations of the law are entirely statutory. 
It is apparent, therefore, from the fact that Section 
26 contains the provision quoted above, that Congress 
intended to penalize only the wrongdoer and not the 
innocent party or parties to the transaction. 

Jackson vs. United States, 295 Fed. 620. 

United States vs. Sylvester, 273 Fed. 253. 
Oakland Motor Car Co. vs. United States, 295 
Fed. 625. 

United States vs. Allen, 31 Fed. (2d) 325. 
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Shelliday vs. United States, 25 Fed. (2d) 372. 
United States vs. Carlow, 295 Fed. 624. 

United States vs. Smith, 295 Fed. 624. 

In the cases of Jackson vs. United States j supra, and 
United States vs. Allen, supra, the Court hfcld that the 
interest of the seller is not subject to forfeiture if he 
made the sale in good faith and had no knqwledge that 
the car was used or was to be used for illegal pur¬ 
poses. 

In the cases of United States vs. Smith land United 

i 

States vs. Carlow, supra, which were cited with ap¬ 
proval in the case of Jackson vs. United States, supra, 
the Court held that the owner of a car, merely show¬ 
ing that he had no knowledge or reason to believe that 
the property was used or to be used for illegal trans¬ 
portation of liquor, is entitled to the return of the ve¬ 
hicle. 

j 

The case of Shelliday vs. United States, $upra, holds 
that the failure of a seller to conduct an investigation 
is not equivalent to notice that the automdbile was to 
be used for illegal transportation of liquOr—all that 
is required is that he do not willfully shut his eyes 
to facts that should put him on notice. Iiji that case, 
which was decided by the Circuit Court of Appeals, 
Fourth Circuit, the Court said: 

‘ ‘ The learned Trial Judge seems to! have based 
his decision upon the fact that the purchaser 
of the automobile had been engaged in violating 
the liquor law, and that there were court rec¬ 
ords showing her conviction in a j number of 
cases; but, assuming, without deciding, that 
knowledge of these facts would have been suf¬ 
ficient to put the seller upon inquiry and to 
have rendered it chargeable with knowledge of 
what an inquiry would have disclosed, there is 




i 
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no evidence that the seller had knowledge of 
them, and there is positive testimony that it 
did not have such knowledge. We do not think 
that the seller of an automobile is chargeable 
with knowledge of the fact that the purchaser 
has been guilty of violating the Prohibition Ad 
merely because there is a court record to that 
effect. 

“Of course, if the seller has knowledge of 
facts which ought to put him on inquiry as to 
the purpose for which the automobile is to be 
used, he cannot willfully shut his eyes to such 
facts and claim to be a bona fide lien holder 
without notice under the statute. United States 
vs. Kane (D. C.), 273 Fed. 275. In this case, 
however, there is nothing upon which to base 
a conclusion that the seller had knowledge of 
anv such facts. The forfeiture of the interests 

m/ 

of the lienor must be reversed, therefore, unless 
we are prepared to hold that the failure of the 
seller to investigate the court records or to 
make inquiry as to the character of the pur¬ 
chaser was equivalent to notice on his part 
that the automobile was to be used for the il¬ 
legal transportation of liquor. It is manifestly 
not the equivalent of such notice; and to -so 
hold would be to broaden the terms of a penal 
statute, which, of course, is to be strictly con¬ 
strued. United States vs. One Cadillac Town 
Car Automobile, 57 App. D. C. 183, 18 F. 
(2d) 1005. ’’ 

Notwithstanding the fact that the National Prohibi¬ 
tion Act does not place upon the seller the burden of 
making an i investigation to determine whether or not 
the purchaser will violate the law, in the instant case 
before the car was sold to Byroad, appellants, to¬ 
gether with the dealer, did go to a considerable extent 
to determine the risk they were taking in permitting 
Byroad to have this automobile. They consulted an in- 
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vestigating agency, which furnished them with a re¬ 
port after an investigation which included, among 
other things,, inquiries of his former employers, in¬ 
quiries in the neighborhood in which he lived, reference 
to their court record file, etc. Appellants consulted 
their own blacklist, it phoned to the employer of one 
of the references given by Byroad, and e^en phoned 
to Baltimore, Maryland, to inquire of an automobile 
dealer from whom Byroad had purchased an auto¬ 
mobile six years previous for a reference bn Byroad. 
There is no evidence that the sale was ndt made in 
good faith and the government does not cohtend this. 
The government’s only defense to the petition is that 
an investigating agency whom the dealer an<| appellant 
consulted for information, had information in their 
files that Benjamin R. Dittoe, a member of the Co¬ 
lumbia Brokerage Company, by which company Byroad 
was once employed for a period of two or th^ee months 
had been convicted of violating the Prohibition Act 
and another member of the company was suspected. 
The only evidence of this is the testimony jof witness 
E. Hughes, to which testimony counsel for appellants 
objected on grounds hereafter shown. Even if the 
Court is of the opinion that an automobile dealer should 
investigate a prospective purchaser of an automobile, 
surely it cannot be claimed that he is also compelled 
to investigate the reputation of all the persons named 
as references. 

In the case of United States vs. One Cadillac Town 
Car Automobile , 57 App. D. C. 183, this Court held 
that Section 26, Title 2, of the National prohibition 
Act is penal and must be strictly construefl. Under 
the evidence adduced, it cannot therefore be said that 
the appellants had notice of the fact that this auto- 
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mobile might be used for the illegal transportation of 
liquor. 

The Court erred in permitting witness Hughes to 
testify as to information in the files of Stones Mercan¬ 
tile Agency and in permitting the government to in¬ 
troduce in evidence a report coyicerning the Columbia 
Brokerage Company and its members . 

Witness Hughes was not a competent witness to 
testify as to what was contained in the files of Stones 
Mercantile Agency at the time they made their report 
on John Byroad to Dick Murphy, Inc., and appellant. 
Hughes made his investigation after the report had 
been made, and his testimony that the information was 
in the files of Stones Mercantile Agency weeks previous 
can only be based on hearsay, or a conclusion of wit¬ 
ness Hughes, based on the fact that when he re¬ 
quested a report on the Columbia Brokerage Com¬ 
pany, composed of Benjamin B. Dittoe and Milton H. 
Caro some time later, it contained the information he 
testified was in the files at the time they reported to 
appellant. If this evidence was competent, it should 
have been proved by a witness from Stones Mercan¬ 
tile Agency who knew of his own knowledge what the 
files contained in order that counsel for appellant might 
have had the opportunity of cross-examination. 

The Court erred in holding that information on the 
part of Stones Mercantile Agency, which was not actu¬ 
ally communicated to petitio'ner, but petitioner on no¬ 
tice that the automobile was to be used in the illegal 
transportation of intoxicating liquor. 

There is not such an agency existing between Stones 
Mercantile Agency and Dick Murphy, Inc., or appel¬ 
lant, as is contemplated by the law of principal and 
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agent. In the restricted sense in which j the term 
agency is used in the law of principal and agent, agency 
is defined as the relation which results where one per¬ 
son, called the principal, authorizes another,! called the 
agent, to act for him with more or less discretionary 
powers in dealings with third persons (2 (jj. J. 419). 
No such relation existed between General Motors Ac¬ 
ceptance Corporation or Dick Murphy, Inc., and Stones 
Mercantile Agency. Stones Mercantile Agepcy was an 
agent (if an agent it can be termed), only fcjr the pur¬ 
pose of furnishing reports on prospective purchasers 
of automobiles. The information contained in the 
reports was paid for by the dealer. The report was 
not relied on entirely by appellant, but was only one 
source of information. There is no evidence that the 
report was not supplied to the dealer and appellant 
in good faith, or in other than the regular course of 
business. 

! 

Even, for the purpose of this argument, admitting 
that the doctrine of imputed knowledge would apply 
under the relationship existing between Stones Mer¬ 
cantile Agency and appellant, this doctrine Of imputed 
knowledge amounts to no more than a presumption of 
law and the presumption that an agent will communi¬ 
cate knowledge to his principal is disputable.! It is dis¬ 
puted in this case, and the proof was that no informa¬ 
tion as to Milton H. Caro and Benjamin |H. Dittoe 
was communicated to appellants. 

s 

i 

Palo Alto, etc., Asso. vs. First Nat. Bank, 33 Cal. 
App. 214. 

Interstate Nat. Bank vs. Yates Cen\ Bk., 245 
Fed. 294. j 

i 

Furthermore, the testimony of witness Hughes was 
only to the effect that the information as to Caro and 


j 

i 
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Dittoe was in the possession of Stones Mercantile 
Agency, and not that it was gathered by Stones Mer¬ 
cantile Agency while making their investigation of By¬ 
road. In order to impute notice of the agent to the 
principal, the notice must come to the agent while he 
is concerned for the principal and in the course of the 
same transaction, and if he have notice by some other 
transaction foreign to the business in hand, this will 
not affect the principal (Sooy vs. State, 41 N. J. Law, 
394, 400). The test as to whether knowledge should 
be imputed seems to be whether the principal, if act¬ 
ing in the matter himself, would have received the 
notice. Sooy vs. State, supra. If appellant had at¬ 
tempted itself to gather the information £& had re¬ 
quested of Stones Mercantile Agency, it, of course, 
would not have had access to the data contained in the 
files of the Stones Mercantile Agency. 

Conclusion. 

It is respectfully submitted that the judgment of the 
Police Court should be reversed and the cause re¬ 
manded with directions to enter a judgment granting 
the relief prayed in appellant’s petition. 

WM. B. WRIGHT, 
Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia ! • 

I 

i 

Apkil Term, 1929 

i 

i 

No. 4973 | 

• i 

John M. Byroad (General Motors Acceptance 
Corporation, Assignee), appellant 

v. 

United States of America, appellee 

I 

j 

BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the Police 
Court of the District of Columbia overruling the 
petition of the General Motors Acceptance Corpo¬ 
ration to establish its lien under Section |26, Title 
2, of the National Prohibition Act (27 U. IS. C. A., 
Sec. 40), on a Buiek roadster, Motor No. j 1839394, 
seized by the United States from John M.j Byroad. 

. i 

The defendant, John M. Byroad, was j arrested 
November 19, 1928, and charged with the illegal 
transportation and possession of intoxicating liquor, 
to which he entered a plea of guilty onj Decem¬ 


ber 4,1928, and was sentenced on February 


16,1929, 



to pay a fine of $300 or in default thereof to serve 
90 days on each count, both counts to run concur¬ 
rently. Thereafter, on February 23,1929, an inter¬ 
vening petition was filed by the General Motors 
Acceptance Corporation to establish its lien. This 
petition came on to be heard in the Police Court of 
the District of Columbia on the 14th day of March, 
1929. 

The automobile in question had been sold on Oc¬ 
tober 25,1928, to John M. Byroad by Dick Murphy, 
Inc., an automobile dealer whose place of business 
is in the District of Columbia. The selling price 
of the automobile was $867, on account of which 
price the purchaser paid $267 on delivery, leaving 
a balance due of $600, and the dealer by a condi¬ 
tional sales contract, retained title to the said auto¬ 
mobile until the balance was paid in full. Said 
conditional sales contract was afterwards assigned 
by the dealer, Dick Murphy, Inc., to the General 
Motors Acceptance Corporation for a valuable con¬ 
sideration. At the time of the seizure of the auto¬ 
mobile bv the Government there was due the Gen- 
•/ 

eral Motors Acceptance Corporation the sum of 
$600, no payment having been made on said 
contract. 

The appellant, the General Motors Acceptance 
Corporation, proved that the dealer, Dick Murphy, 
Inc., had a contract with Stones Mercantile Agency 
to furnish it reports on prospective purchasers of 
automobiles. The information contained in these 
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reports was paid for by the dealer and the Arrange¬ 
ment was that the information would first be tele- 

* ■ ■ • i 

phoned to the dealer and later copies of th$ reports 
confirming the information furnished by telephone 
would be supplied in duplicate for use of poth the 
dealer and the petitioner. 

i 

It was further shown that on the 25tlj day of 
October, 1928, John M. Byroad sought to purchase 
a Buick roadster, Motor No. 1839394, of Dick Mur¬ 
phy, Inc. He filled in the purchaser’s statement, 
giving as his residence Chevy Chase, Maryland, a 
suburb of the District of Columbia, together with 
other information concerning his personal history. 
Miss Kelly, secretary-treasurer of Dick Murphy, 
Inc., testified he gave the following as references: 
F. J. C. Murray,. 1620 R Street, Northwesj, Wash¬ 
ington, D. C.; Milton H. Caro and BenjAmin R. 
Dittoe, both of the Columbia Brokerage Company, 
326 Southern Building, Washington, D. C.; Scott 
Brothers, Baltimore, Maryland, from whopa he had 
purchased an automobile six years previous^ 

The information furnished the dealer by| Byroad 
was then telephoned to Stones Mercantile Agency 
who, in turn, communicated with the Columbia 
Brokerage Company and Mr. Murray by telephone, 
although Mr. Moore, the reporter for Stones Mer- 

i 

cantile Agency, testified that he could not identify 
the voices over the telephone that he had spoken to. 

• *• • i 

Thereafter the Agency telephoned to persons living 

in the neighborhood in which Byroad was living. 

j 

; 

| 

i 

j 
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This witness, Mr. Moore, further testified it was 
the custom of Stones Mercantile Agency to call sev¬ 
eral times each week at the Police Court and to 
make note of the names of persons who had been 
arrested, which information was then filed in the 
office of the Agency. He testified that Stones Mer¬ 
cantile Agency also subscribed to a newspaper clip¬ 
ping Bureau which furnished clippings from news¬ 
papers containing the names of persons who had 
been arrested or suspected of violating the law, 
which information was kept on file by the Agency. 
He also testified that at the time the report on By¬ 
road was requested, the files of the Agency did not 
indicate that he had ever been arrested. Without 
more the Agency then reported to Dick Murphy, 
Inc., and to the appellant the result of its investiga¬ 
tion, indicating in its written report that Byroad 
was well regarded; that he had been employed from 
July, 1928, to October 10, 1928, by the Columbia 
Brokerage Company, Investments, 326 Southern 
Building, as a salesman, with compensation at $400 
per month; that he was at the time unemployed; 
that he had no other resources; that his wife was 
reported to be dependent upon him for support; 
that no other relatives were located; that Byroad 
came to Washington from Baltimore in July, 1928, 
and was keeping house at 313 Bradley Lane, Chevy 
Chase, Maryland, with his wife; and that their in¬ 
vestigation did not show this person was a liquor- 
traffic suspect. 
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Tho report was first telephoned to Miss Kelly, 
Secretary-Treasurer of Dick Murphy, Inc., who, not 
being satisfied with it, due to the fact that Byroad 

i 

had been unemployed for two weeks, communicated 
by telephone with the petitioner who thereupon 
took it upon itself to investigate Byroad farther. 

Mr. Sellsman, credit manager of the General Mo¬ 
tors Acceptance Corporation, testified hej handled 
the transaction personally and that Byroad called 
at the appellant’s office with F. J. C. Murray, his 
brother-in-law. Appellant had previously financed 
a car for Mr. Murray and its experience with him 
had been satisfactory. Murray recommended By¬ 
road highly. Mr. Sellsman testified he inquired of 
Byroad if he would use the automobile for bootleg¬ 
ging and Byroad laughed about this but made no 
reply. He then asked Murray if he would endorse 
a note for Byroad, to which Murray replied that 
it was not necessary for him to endorse Byroad’s 
note. The witness testified he called Scott Brothers, 
of Baltimore, Maryland, from whom Byroad had 
previously purchased an automobile for cash, and 
received no information that would lead him to sus¬ 
pect that Byroad was not a good credit risk. The 
witness further testified that he telephoned to the 
Peruvian Embassy, for whom Murray said he was 
employed, to inquire further into the reputation of 
Murray, and was informed that Murray was not 
employed by the Embassy, but, on the other hand, 
vras employed by Dr. Bedoya, who was first secre- 


I 
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tary to the Embassy. He communicated by tele¬ 
phone with Dr. Bedoya at the Wardman Park Ho¬ 
tel, but could not obtain much information from 
htim because of his inability to understand the lat¬ 
ter’s broken English. 

Mr. Gallagher, an employee of the Special Col¬ 
lection Department of the General Motors Accept¬ 
ance Corporation, testified that the company 
maintained a 3 x 5 inch index card file, known as 
the “black list,” compiled from information and 
experiences of the company, as well as informa¬ 
tion obtained from a newspaper clipping service 
covering the States of Pennsylvania, Delaware, 
Maryland, and the District of Columbia, which 
newspaper clippings contained the names of per¬ 
sons arrested or suspected of violating the law. 
He testified the “ black list ” was fruitlessly 
searched to ascertain whether or not it contained 
information derogatory to Mr. Byroad. 

It was further testified that the petitioner, be¬ 
ing convinced that Byroad was a good credit 
risk, purchased his contract from Dick Murphy, 
Inc. All the witnesses called on behalf of the pe¬ 
titioner testified they discovered nothing in their 
investigations that would lead them to suspect 
Byroad would use the automobile for the illegal 
transportation of intoxicating liquors. 

In its behalf, the Government called Mr. E. 
Hughes to the stand, who testified he was a Gen¬ 
eral Prohibition Agent, and had been assigned to 



investigate tiie facts surrounding the purchase of 
this automobile. He testified that Mr. J.iL. Yas¬ 
ser, the Sales Manager of Dick Murphy, line., in¬ 
formed him that Byroad had been introduced to 
the dealer by F. J. C. Murray. 

He further testified that John M. Byroad had 
been arrested for violating the National Prohibi¬ 
tion Act in Cumberland, Maryland, on November 
10, 1921, and had been convicted thereof! in Jan¬ 
uary, 1922, and was sentenced to pay a fine of $500 
or serve four months; that he had been |arrested 
for conducting a saloon in Baltimore, Maryland, 
in 1924, and had later been arrested in the' District 
of Columbia on July 29, 1929, for violating the 
Pharmacy Law. 

Hughes also testified that during his investiga¬ 
tion he had made at least six personal visits to the 
Columbia Brokerage Company, 326 Southern 
Building, and that he had never been able to find 
the members of the firm in, and that no I answers 
were ever received to his telephone calls to that 

i 

company. He also stated that inquiries at adjoin¬ 
ing offices revealed that the members of the com¬ 
pany were seldom in and that the nature of the 
business of the firm w T as not generally known. He 
testified that he then visited Stone’s Mercantile 
Agency to obtain a report on the Columbia Broker¬ 
age Company, reputed to be composed of Milton H. 
Caro and Benjamin R. Dittoe, and that he there 
saw a record or memorandum showing that Benja- 
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min R. Dittoe had been convicted of violating the 
National Prohibition Act on September 26, 1928, 
which information was in the possession of Stone’s 
Mercantile Agency when their report was submitted 
to Dick Murphy, Inc. 

The witness also testified that Milton H. Caro had 
been convicted in Baltimore, Maryland, in No vein- 
ber, 1924, of violating the National Prohibition Act 
in the Marvland Drug and Chemical case. 

At the conclusion of the testimonv the Court de- 
nied the petition on the ground that there was 
knowledge brought home to the dealer and appel¬ 
lant through information in the possession of its 
agent, Stone’s Mercantile Agency, to apprise them 
of the fact that the automobile might be used for 
the illegal transportation of intoxicating liquor in 
violation of the National Prohibition Act. There¬ 
after, on March 16,1929, the petitioner filed a peti¬ 
tion for a rehearing, which motion was argued on 
March 27,1929, and overruled. 

ARGUMENT 

I. The petitioner must sustain the burden of 
showing “good cause” against forfeiture in order 
to obtain the return of the automobile. 

II. In discharging its burden of showing “good 
cause” against forfeiture, petitioner employed 
Stone’s Mercantile Agency to make a report and it 
thereby constituted that agency its agent. 

III. The principal is chargeable with knowledge 
and information of his agent although such knowl - 
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edge or information is not actually communicated 
to the principal . 

IV. The Government witness could testify to 
memorandum records he had actually seen, in bear¬ 
ing upon the question of good faith on t\e part of 
the petitioner. 

I 

The petitioner must sustain the burden of showing a good 
cause 99 against forfeiture in order to obtain! the return 
of the automobile 

i 

Section 26, Title 2, of the National Prohibition 
Act, 41 Stat. 305, provides, among other things, as 
follows: | 

The Court, upon conviction of l[he person 
so arrested shall order the liquor destroyed, 
and unless good cause to the contrary is 
shown by the oivner, shall order!a sale by 
public auction of the property seized, and the 
officer making the sale, after deducting the 
expenses of keeping the property, the fee for 
the seizure, and the eost of the said, shall pay 
all liens, according to their priorities, which 
are established, by intervention or otherwise, 
at said hearing or in other proceeding 
brought for said purpose, as being bona fide 
and as having been created without the 
lienor having any notice that the carrying 
vehicle was being used or was to be used for 
illegal transportation of liquor, and shall pay 
the balance of the proceeds into the Treas¬ 
ury of the United States as miscellaneous 
receipts. 
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In order to obtain the return of the automobile, 
it is well settled that the petitioner must show what 
the statute designates as 4 ‘good cause,” and in order 
to show the same he must prove not only that he 
was without knowledge, actual or constructive, of 
the illegal use of the automobile, but he must also 
show that he exercised care and diligence and that 
he wns free from gross negligence. The statute does 
not define 4i good cause” but leaves it properly as a 
relative term to be determined by the courts under 
the peculiar circumstances of each case. This rule 
is well stated by the Court in the case of United 
States v. One Sliaw Automobile, 272 Fed. 491, where 
the Court, referring to the provisions of the statute, 
said: 

Obviously, this puts upon the owner the 
burden of proof to show good cause in law 
why a vehicle shall not be thus condemned 
and forfeited. 

What is good cause is not defined in the 
Act. * * * In my opinion, however, 

good cause is not showm, unless the owner 
can prove clearly and satisfactorily that his 
automobile was used, not only without his 
knowledge and consent, but in excess of any 
authority, expressed or implied, which may 
have been conferred by him on the person 
using it. I am further of opinion that the 
owner must remove any imputation that he 
negligently entrusted his automobile to an 
employee or other person under circum¬ 
stances in which a careful and prudent per- 
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son ought to have foreseen that it was likely 
to be thus illegally used. 

In the ease of United States v. Kane, 273 Fed. 
275, the Court again enunciated this rule, iusing the 
following language : 

j 

And it is further indicated by the fact that 
the owner’s mere freedom from complicity in 
the offense will not relieve the vehicle from 
forfeiture. * * * “Good cause”! is a term 


that can not be reduced to legal jcertainty, 
and vests discretion in the court when it has 


statutory authority to do a thing on good 
cause shown. * * * What is good cause, 
to relieve the owner from forfeiture of the 
vehicle, depends upon the circumstances, in¬ 
cluding the owner’s consent before, during, 
and in respect to the case. 

If the circumstances do not reasonably in¬ 
spire belief that justice will be better served 
by a refusal to impose or enforce the statu¬ 
tory order of forfeiture of the shle, prima 
facie due or made, good cause has not been 
shown. * * * Each case will depend upon 
its own facts and circumstances, aiid no more 
definite rule can be declared in advance. The 
burden of proof to relieve from forfeiture is 
upon those seeking relief. 

An owner may assert that he is| free from 


complicity in the illegal use and had no no¬ 
tice that such use was contemplated, and yet, 
by reason of neglect, indifference, consent or 
acquiescence manifested in advance, or corir- 
donation or ratification afterwards, or other 
fault or inequitable conduct, mag fail to 

i 

i 


I 


i 
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shotc good cause against a forfeiture and 
sale. 

The same principle is enunciated in the case of 
United States v. Moutgornery, 289 Fed. 125, where 
the Court said: 

I am therefore of the opinion that an 
owner, who while retaining title in himself 
delivers a car on conditional sale with 
power to use it in any way that the buyer 
may desire, can not escape a forfeiture if 
the buyer use it unlawfully, by claiming that 
such unlawful use was without his knowl¬ 
edge. His remedy is not against the Gov¬ 
ernment by reclaiming the car, but against 
the buyer by collecting the remainder of the 
purchase price. An owner may show “good 
cause” if he show that the car was taken and 
used without his knowledge or consent; but 
where he turns it over to another for a 
price, giving absolute control to such other, 
he is not in a position to show <£ good cause” 
against a forfeiture, if the car be seized while 
unlawfully used in the transportation of 
liquor, by asserting that such use was with¬ 
out his knowledge. Any other construction 
of the statute would ignore a distinction 
which the law itself seems to make. 

On this same proposition see also United States 
v. Polowy, 286 Fed. 297; United States v. O'Neill, 
19 Fed. (2d) 934. 

It is to be observed that the authorities cited on 
behalf of the appellant do not sustain the general 
proposition advanced, that by merely showing the 




I 


i 

i 

i 


vendor was without knowledge or reason to believe 
his property was to be used for the illegal trans¬ 
portation of liquor, will of itself entitle' thfe peti¬ 
tioner to the return of the property in question. In 
the case of Jackson v. United States, 295 Federal, 
620, the Court said: | 

In the present case the trial court ex¬ 
pressly found that the seller (plaintiff in 
error) had no knowledge that the automobile 
in question was used or teas to be used in the 
unlawful transportation of liquor . 

Clearly, therefore, the ease is not an authority for 
the proposition, since there was nothing in the facts 

i 

themselves that brought home any knowledges to the 

i 

vendor of the likelihood that the property would be 
used in violation of the law. 

j 

Nor does the case of Oakland Motor Car Company 
v. United States , 295 Fed. 626, bear out the 6onten- 

i 

tion. No facts are cited in the opinion by the 
Court, and the Court bases its opinion entirely upon 
the Jackson case, saying, in part: 

We find nothing in the laws of California 
which distinguish this case from the Jackson 
case. i 


It is to be presumed that the facts were similar to 
those in the Jackson case where, of course,lit was 
expressly declared that the petitioner had no knowl¬ 
edge of the use to which the car was to be put. 

The case of United States v. Sylvester 9 273 Fed. 
253, is cited on behalf of the appellant. In that case 
the defendant and his brother bought a truck from 
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a vendor and the Government took the erroneous 
position in the face of the language of Section 26 of 
the National Prohibition Act, to declare, following 
the analogy of seizures under Section 3450 of the 
Revised Statutes (Compl. Statutes, 6352) which 
statute provides that the “conveyance * * * 
used * * * in the removal * * * shall be 

forfeited,” that the car might be seized even where 
the vendor had no notice at the time that the car 
would be used for the illegal transportation of 
liquor. In its opinion the Court stated as follows: 

The answer of the Government admits (1) 
proper execution of the conditional bill of 
sale and its proper assignment to the peti¬ 
tioner; (2) that the illegal transportation of 
liquor by the defendant was without the 
knowledge or permission of either the origi¬ 
nal vendor or the petitioner . But even in 
view of the conceded facts the Government 
contends that the petition must be denied and 
the truck sold in accordance with the provi- 
' sions of Section 26 of the Act. 

It is to be noted that this case can be distin¬ 
guished Ion the admission in the pleadings them¬ 
selves that the petitioner was without knowledge. 

The cases of United States v. Smith, 295 Fed. 
624, and United States v. Carloiv, 295 Fed. 624, are 
cited as sustaining the general proposition that the 
owner must show merely that he had no knowledge 
or reason to believe that the property was used or 
was to be used for the illegal transportation of 
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intoxicating liquor. However, in the cases jin which 
such broad language was used by the Cdurt, the 
Court vras there distinguishing between the degrees 
of good cause to be shown by owners and by lienors, 

and the Court then went on to sav: 

%/ 

i 

It must be held, therefore, that the vendor 
in such a contract (conditional shies con¬ 
tract) is not a mere lienor within the mean¬ 
ing of the law. On the other hand, I am not 
prepared to hold that such a vendo^* can re¬ 
claim his property absolutely and uncondi¬ 
tionally. Before condition is broken! the pur¬ 
chaser has an interest in the property, and 
that interest is undoubtedly subject to con¬ 
demnation and forfeiture. 

i 

And the Court concluded its opinion by saying: 

In the first case, where the property was 
•used for an illegal purpose by a mere bailee 
without the knowledge or consent of either 
the vendor in the conditional contract of 
sale or the purchaser, the property must, 
of course, be restored to the owner, j In the 
other case, a decree will be entered in ac¬ 
cordance with the facts as they may be 
shown to exist. 

i 

The Court there, no doubt, had in mind! the use 
of the car by a bailee under permission; of the 
owner, in laying down such a broad rule. 

The case of United States v. Allen, 31 Fed. (2d) 
325, is cited by appellant. The facts in that ease 
were that the National Prohibition Department at 
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Boise notified the King Motor Company, who had 
an interest in the automobile, that the purchaser 
was using the same in the transportation of whisky. 
One Ricks who had ceased doing business with that 
company and was now connected with the Ricks 
Hudson Company, was then notified by the King 
Motor Company of the information it had received 
from the Department. Ricks did not know at 
the time he sold the car to Allen, nor was it shown 
that at any other time prior to the interview with 
the King Motor Company, that the vendor was put 
on notice that there was a likelihood of the car 
being used for the illegal transportation of liquor. 
The Court in its opinion said: 

It was unlawfully used in the transporta¬ 
tion of liquor by the defendant Allen without 
any knowledge of facts sufficient to put the 
vendor or its assignee upon inquiry that it 
was used or was to be used in violation of the 
law. 

Clearly here again the facts of the instant case 
and the case cited are not in point to bear out the 
contention advanced by the appellant. 

Nor does the citation of the case of United States 
v. One Cadillac Town Car Automobile, 57 App. D. C. 
183, by appellant, to the effect that Section 26, 
Title 2, of the National Prohibition Act is penal 
and must be strictly construed, aid the appellant in 
this contention, because in that opinion the Court 
stated as follows: 
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The statute, being penal, calls for a strict 
construction . It, however, presents no for¬ 
midable difficulties, since its terms are clear 
and distinct . It provides that, where a vehi¬ 
cle is seized in the transportation of intoxi¬ 
cating liquors the officer shall take possession 
thereof, arresting the person in charge, and 
proceed to the prosecution of the person so 
arrested. * * * If the person so ar¬ 

rested is convicted, the owner may establish 
his innocence of guilty knoivledge of the un¬ 
lawful use of the vehicle, in which event it 
shall be returned . u, however, the vehicle be 
owned by the person arrested and convicted, 
or it appears that the owner had knowledge 
of the use to which the vehicle was to be put , 
the vehicle shall be ordered sold . j 

The real question in the case is the showing of 

i 

“good cause” on the part of the petitioner.; The 
testimony bears out that not only was the Secretary- 
Treasurer of Dick Murphy, Inc., not satisfied with 
the report on the purchaser, but that petitioner it¬ 
self, having its suspicions aroused, undertook to 
make an investigation not only of Byroad himself 
but of one of the references which Byroad fur¬ 
nished. Having gone thus far in investigating one 
reference, it was incumbent on the petitioner that 
he investigate all references. As is pointed out in 
20 Ruling Case Law, page 346: j 

Whatever fairly puts a person on inquiry 
is sufficient notice, where the means of knowl¬ 
edge are at hand, and if he omits to inquire, 
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he is chargeable with all the facts which, by 
proper inquiry, he might have ascertained. 
This, in effect, means that notice of fact which 
would lead an ordinary prudent man to make 
an examination which, if made, would dis¬ 
close the existence of other facts is sufficient 
notice of such other facts. A person has no 
right to shut his eyes or his ears to avoid in¬ 
formation and then say he had no notice; he 
does wrong not to heed the signs and signals 
seen by him. It will not do to remain will¬ 
fully ignorant of a thing readily ascertain¬ 
able. 

'Witli the ‘ 4 signs and signals’’ before the peti¬ 
tioner he had only to ask his agent for further in¬ 
formation in the case and he would have been ap¬ 
prised of facts which would have led him to believe 
that this automobile was likely to be used for the 
illegal transportation of intoxicating liquor. 

The case of Shelliday v. United States, 25 Fed. 
(2d) 3^2, has been advanced by the appellant for 
the proposition that the failure of the seller to con¬ 
duct an investigation is not equivalent to notice that 
the automobile was to be used for the illegal trans¬ 
portation of liquor. However, the facts in that case 
were that the manager of the automobile company, 
who had previously sold an automobile to Mrs. 
Shelliday prior to the purchase of the car in ques¬ 
tion, had made an investigation of her financial 
standing at that date and found it good. He did 
not deem it necessary to make a further investiga¬ 
tion on the second sale and made no inquiry as to 
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whether she had engaged in the liquor business. It 
was developed at the trial that both Mrs. Shdlliday 
and her husband, who were living together, had 
been convicted of violating the prohibition law, and 
the manager in making the second sale had failed 
to investigate the court records. In its decision the 
Court said: j 

Of course, if the seller has knowledge of 
facts which ought to put him on inquiry as to 
the purpose for which the automobile is to 
be used, he can not willfully shut his eyes to 
such facts and claim to be a bona fide lien 
holder without notice under the statute. 
United States v. Kane (D. C.), 273 Fed. 275. 
In this case, however, there is nothing upon 
which to base a conclusion that the seller had 
knowledge of any such facts . The forfeiture 
of the interests of the lienor must be re¬ 
versed, therefore, unless we are prepared to 
hold that the failure of the seller to investi¬ 
gate the court records or to make inquiry as 
to the character of the purchaser was equiva¬ 
lent to notice on his part that the autotnobile 
was to be used for the illegal transportation 
of liquor. It is manifestly not the equivalent 
of such notice; and to so hold would be to 
broaden the terms of a penal statute, which, 
of course, is to be strictly construed. 

By its own words the Court declared theife was 
nothing in the case on which to base the conclusion 
that the seller had knowledge of the use to which 
the car was to be put, because, having had prior deal¬ 
ings with the purchaser, he undoubtedly was Within 
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his rights in relying upon the information he had 
gleaned during that investigation. The decision 
touches only the matter of investigating court rec¬ 
ords, whereas in the instant case the agent of the 
petitioner himself had the very knowledge. 

Nor does the petitioner show evidence of good faith 
in telephoning Scott Brothers, of Baltimore, from 
whom Byroad had, six years before, purchased an 
automobile for cash, since the natural conclusion 
would be that very little investigation, if any, would 
be made of a purchaser who bought an automobile 
for cash. 

II 

In discharging its burden of showing “good cause” 
against forfeiture, petitioner employed Stones Mer¬ 
cantile Agency to make a report, and it thereby consti¬ 
tuted that agency its agent 

The petitioner brought out in evidence on the 
hearing that there was a contract between Stones 
Mercantile Agency, as well as Dick Murphy, Inc., 
for Stones Mercantile Agency to furnish reports on 
prospective purchasers to both the petitioner and 
dealer. The Government contends that the rela¬ 
tion between a mercantile agency and its clientele 
is that of principal and agent. As is true of other 
forms of agency, the relation is created by contract 
and ordinarily such contracts are governed by the 
rules applicable to other contracts, but more par¬ 
ticularly by rules applicable to contracts of agency 
generally. (40 Corpus Juris, 637.) 
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The petitioner in the instant casej furnished 
Stones Mercantile Agency with the purchaser’s 
statement and the references submitted* and in so 
doing directly limited the investigation on the part 
of the agency to those facts which it had ,submitted, 
thus evidencing that the relation was on^ of princi¬ 
pal and agent wherein the principal wai directing 
the movements of the agent and not one of contrac¬ 
tor and subcontractor, where wide discretion was 
left to the latter. 

In the case of State v. Morgan, 438 N. jW. 134 (2 
S. D. 32), at page 52, the Court said: I 

The agency (mercantile agency) is the 
agent of the merchant or subscriber. 

In the case of Ralph v. Fon Dersmith, ^0 Pa. Su¬ 
perior Court Reports, 481, at page 487, thejfollowing 
doctrine was stated: 

The reporting agency is the mutjual agent 
of its subscribers in securing and communi¬ 
cating the desired information, and the sub¬ 
scribers must, from the very nature of the 
business, know that the report is a Represen¬ 
tation of financial standing as on or near the 
date of publication of the reference book, and 
the representations thus made are intended 
to reach and influence persons wh6 are en¬ 
titled to use the book. 

i 

This doctrine is also stated in the case of Dun v. 
City National Bank of Birmingham, 58 Fed. 174, 
where the Court used the following language: 


AVliile the subagents appointed by Dun & 
Company were their agents in the prepara¬ 
tion of said book and the general business 
of the agency, they were, by the express 
terms of the agreement, subagents appointed 
on behalf of the subscribers and competent 
to communicate information in respect to 
their requests. In this case the defendants 
were the agents of the plaintiff and 
transmitted such information as might be 
received. 

In Duncan v. Dunn, 9 Cent. Law Journal, 151, 
8 Fed. Cases, 4134, the Court used this significant 
language: 

It will thus be seen that the business is 
merely a bureau of information, acting as 
the agent of its employees and its object is 
to collect and impart information to those 
who pay for it. 

This doctrine of a mercantile agency being an 
agent of its clientele is also recognized by the text * 

i ___ 

writers. See Reinhardt on Agency, Sec. 360, page 
359, where the author discusses the liability of mer¬ 
cantile agencies for injuries resulting from false 
reports, and states, in part, as follows: 

This subject might have been treated 
under the head of the liability of the agent 
to third persons for the acts of a subagent. 

See also Clark and Skyles on the Law of Agency, 
See. 440, p. 976. 
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III 


The principal is chargeable with knowledge and informa¬ 
tion of his agent, although such knowledge or informa¬ 
tion is not actually communicated to the principal 

j 

Since the relation between Stones Mercantile 
Agency and its subscriber, Dick Murphy (Inc.), 
and the General Motors Acceptance Corporation 
was that of principal and agent, the well-recognized 
doctrine that knowledge of the agent is knowledge 
of the principal applies, and the petitioner was 
chargeable with the notice that its agent h^d infor¬ 
mation which might have led it to suspect ithat the 
automobile in question was to be used for the illegal 
transportation of liquor, although such information 
was not actually conveyed to the principal. 

On the proposition of notice to the agent consti¬ 
tuting notice to the principal, see Frenkel jv. Hud¬ 
son, 82 Ala. 158,2 So. 758, 60 Am. Rep. 736; Wetten- 
brock v. Parker, 102 Cal. 93, 36 Pac. 374, 41 A. S. R. 
172, 24 L. R. A. 197; Little Pittsburgh Cqn. Min * 
Co, v. Little Chief Con. Min. Co., 11 Coloi 223, 17 
Pac. 760,7 A. S. R. 226; Marsh v. Wheeler, 77 Conn. 
449, 59 Atl. 410, 107 A. S. R. 40; Johnson v. Aetna 
Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 A. $. R. 92; 
Boyd v. Boyd, 128 la. 699, 104 N. W. 798, 111 
A. S. R. 215; Allen v. So. Boston R. Co., 150 Mass. 
200, 22 N. E. 917, 15 A. S. R. 185, 5 L. R. A. 716; 
Vulcan Betinning Co. v. American Can Co.j 72 N. J. 
Eq. 387, 67 Atl. 339, 12 L. R. A. (N. S.) 1(1)2; Con- 
stant v. Rochester University, 111 N. Y.j 604, 19 


i 
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N. E. 631, 7 A. S. R. 769; Henry v. Allen, 151 N. Y. 
1, 45 is 1 . E. 355, 36 L. R. A. 658; Hicks v. American 
Nat. Gas Co., 207 Pa. St. 570, 57 Atl. 55, 65 L. R. A. 
209; Doris v. Steeps, 87 Wis. 472, 58 N. W. 769, 41 
A. S. R. 51, 23 L. R. A. 818. 

In tlie case of Surety Investment Company v. 
Garrett, 3 App. D. C. 69, the Court said: 

Now, it is a settled principle that notice 
to an agent or attorney of the purchaser em¬ 
ployed in any part of the transaction is no¬ 
tice to the purchaser, although it may be 
clear that the fact was not communicated to 
him; and that, too, although the importance 
of the fact may not have been understood by 
the agent. 

See also Simmons Creek Coal Co. v. Doran, 142 
TJ. S. 417; Willey v. Stormont, 32 App. D. C. 399. 
In this latter case the Court said: 

Whether Stormont had actual knowledge 
of this condition is immaterial. Stone & 
Fairfax was his agent to effect the transfer 
and he is charged with knowledge which it 
or its managing agents had in the course of 
the transaction. 

In the case of Fox v. Cohen, 34 App. D. C. 389, 
38 W. L. R. 128, the Court used this language: 

The relation between the principal and his 
agent is of a confidential nature, requiring 
good faith upon the part of the latter and 
entitling the principal to the benefit of his 
knowledge and advice. 
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I 

See also the case of Johnson v. Tribby, 27 App. 
D. C. 281, 34 W. L. R. 318; Kurtz v. Bank of 
of Columbia, 2 Cranch C. C. 701; and Crane v. 
Postal Telegraph Cable Company, 48 App. D. C. 
54, where the Court said: j 

It is charged not only with what it (the 
principal) knew but also with what it:would 
have ascertained if it had used ordinary 
care in looking after its business affairs in 
this city. 

I 

Nor do the cases cited on behalf of the appel¬ 
lant bear out his contention that the doctrine of 
imputed knowledge amounts to no more than a pre¬ 
sumption of law, and the presumption that the 
agent would communicate knowledge to his! j^rin- 
cipal is disputable. In Palo Alto Association v. 
First National Bank, 33 Cal. App. 214, cited on 
behalf of appellant, the case concerned the conver¬ 
sion of a cheek on the part of an officer of a corpora¬ 
tion where the facts showed such officer was Without 

i 

authority to issue the check. The Court in its 
* 

opinion said: 

It is claimed that the bank had no ex¬ 
press authority to endorse the check, and 
this has already been sufficiently consid¬ 
ered. It is also true that he had no such 
authority simply by virtue of his office as 
secretary. * * * Likewise it must be 

admitted that in the absence of authority, 
expressed or implied, he can not transfer 
his principal’s property, and such author¬ 
ity will not be presumed. 
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In that case the express authority of the agent 
was involved and did not grow out of a situation like 
the instant case. 

The case of Interstate National Bank v. Yates 
Center Bank, 245 Fed. 294, the facts were that the 
president of a country bank and a cattle dealer en¬ 
gaged in a criminal act to defraud a city bank 
through the consolidation of three mortgages. The 
Court pointed out in that case that where the per¬ 
sons were engaged in a criminal act it was not to be 
presumed that that knowledge would be communi¬ 
cated to the bank on which the fraud was being em- 
% 

ployed, which is entirely afield from the present 
case. 

The other case cited by the appellant in this re¬ 
gard, namely, Sooy v. State, 31 N. J. L. 394, decided 
the proposition that a legislator is not such an agent 
of the State as will charge the State with notice 
that its treasurer is defaulting in his accounts. 

It is the Government’s contention that in the 
present case Stones Mercantile Agency had in its 
files information that would indicate that there was 
a likelihood of this car being used for the illegal 
transportation of liquor, and that it negligently 
failed to convey that information to its principal 
and that, notwithstanding this fact, the principal 
is nevertheless chargeable with that information. 
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IV I 

I 

The Government witness could testify to memorandum 
records he had actually seen in bearing upon the ques¬ 
tion of good faith on the part of the petitioner | 

| 

The major proposition before the trial court in 
the present case was largely the determination of 
the question of whether or not the petitioner showed 
4 4 good cause ’ ’ against forfeiture. The admission in 
evidence on the part of the Court of appellant’s 
testimony concerning telephone conversations 
where the voice was not identified was clearly hear¬ 
say (Young v. Seattle. Transfer Co., 33 Wash. 225, 
74 Pac. 375; Swing v. Walker, 27 Pa. Sup. Ci. 366; 
Williamson-Halfell-Frazier Co. v. King, 158 Pac. 
1142; Encyc. of Evidence, Vol. 12, p. 477; 
Wigmore on Evidence (2d Ed.), Vol. 1, Sec. 699, p. 
1076), but was properly admissible going fo the 

i 

point of showing “good cause” on the part of the 
petitioner in indicating the extent of his investiga¬ 
tion on the purchaser. By the same force of argu¬ 
ment the Court was entitled to know what further 

* 

facts concerning the purchaser and the surround¬ 
ing circumstances of the case, were known tjo the 
petitioner. It was therefore proper on the; part 
of the Court to receive the testimony of the Gov¬ 
ernment agent that he had seen this record of the 
conviction of one of the references furnished, ip the 
files of Stone Mercantile Agency. To maintain its 
position appellant would be forced to destroy the 
argument on which it hopes to recover this ^uto- 
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mobile, namely, the fact that it did show ‘ 4 good 
cause 7 ’ when making the sale. 

In the case of United States v. Kidd, 19 Fed. (2d) 
535, the Court permitted the introduction of hear¬ 
say evidence to show that a police officer had orally 
informed an agent of the vendor under a condi¬ 
tional bill of sale that his vendee was a bootlegger. 

At the most, this card record in the files of Stones 
Mercantile Agency was not the best evidence of 
what it purported to cover. The best evidence of 
the conviction of Benjamin R. Bittoe would have 
been the record recorded on the information filed in 
the cas6. At the most, the card record was only a 
memorandum. As pointed out in the case of Pit ts¬ 
burgh, etc., Raihvay Company v. Chicago , 242 Ill. 
178, 89 N. E. 1022,134 A. S. R. 316, 44 L. R. A. (N. 
S.) 358, in determining what is the best evidence the 
nature of the case will permit of, and what is sec¬ 
ondary evidence, regard must be had to some extent 
to the nature and character of the business to which 
the evidence relates and the method of its conduct. 
As a memorandum it was clearly competent for the 
Government witness to testify to what he had 

actually seen. 

•/ 

The fact that the agent of Stones Mercantile 
Agency informed the Government witness that the 
record was in the files prior to the time of making 
the report would of itself make such evidence ad¬ 
missible as an admission, for the reason that it was 
furnished in the regular course of business by an 
agent of the petitioner, and indicated of itself that 
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the petitioner was charged with the very informa¬ 
tion which it recorded. 

i 

CONCLUSION 

It is therefore respectfully urged that the find¬ 
ings and decree of the court below be confirmed. 
Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

James R. Kirkland, 

Assistant United States Attorney, 

Counsel for Appellee . 
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